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IN THE 


United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 


NO. 8698. 


Peter J. Schweitzer, Inc., 
Petitioner, 

v. 

National Labor Relations Board, 
Respondent. 


BRIEF FOR PETER J. SCHWEITZER, INC., 

PETITIONER. 


JURISDICTIONAL STATEMENT. 

Peter J. Schweitzer, Inc., a New York corporation, is 
petitioner herein. The National Labor Relations Board is 
respondent. The parties are before the Court on a petition 
to review an order of the National Labor Relations Board 
(Joint App. 62), and the answer of the National Labor 
Relations Board and request for enforcement (Joint 
App. 71). 

Jurisdiction is conferred upon this Court by Section 
10 (f) of the National Labor Relations Act (July 5, 1935) 
(49 Stat. 449 ; 29 U. S. C. A. Sec. 160 [f]). 
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The order of the Board now under review was entered 
on January 24, 1944, in certain consolidated proceedings 
entitled “In the Matter of Peter J. Schweitzer, Inc. and 
American Federation of Labor, Case No. 2-C-5235, Case 
No. R-5539” (Joint App. 34). 

The proceedings before the Board, prior to and after 
consolidation, were based upon the Board’s notice of hear¬ 
ing dated June 4, 1943, in Case No. R-5539 (then Case No. 
2-R-3975) (Joint App. 76; Bd’s Exh. 1, Tr. 9, 17), and the 
Board’s complaint and notice of hearing dated September 

21.1943, in Case No. 2-C-5235, Case No. R-5539 (Joint App. 
77; Bd’s Exh. 1, Tr. 10, 17). 

STATEMENT OF THE CASE. 

(a) Proceedings Before the Board: 

Case No. R-5539 was begun after the filing under the 
National Labor Relations Act with the Board on April 

23.1943, of a petition for investigation and certification by 
Samuel R. Isard in the name of the American Federation 
of Labor. Thereafter, on June 16, 1943, a hearing was 
conducted before a Trial Examiner of the Board on the 
sole question of the determination of an appropriate unit 
of employees for the purposes of collective bargaining. 

The Board having decided that question, an election by 
secret ballot was conducted among the employees of the 
employer (petitioner herein) in the unit found to be appro¬ 
priate. At that election, conducted on July 23, 1943, the 
employees in the designated unit rejected by a vote of 103 
to 48 the American Federation of Labor as their repre¬ 
sentative for the purposes of collective bargaining (Bd’s 
Exh. 1, Joint App. 273). 

After the election, the American Federation of Labor 
by Mr. Isard filed objections to the Election Report made 
by a Regional Director of the Board. The sole basis of the 
objections so filed was a letter (Bd’s Exh. 6, Joint App. 
277) sent by the Corporation to a substantial number of 
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its employees a day or two before the election (Joint App. 
76; Bd’s Exh. 1, Tr. 9, 17). 

In a Report of Election, the Board’s Regional Director 
recommended a hearing before a Trial Examiner. 

The Regional Director’s report, dated August 3, 1943, 
was sent to the Corporation some time after that date. The 
objections were made available to the Corporation (here 
petitioner) for the first time at the opening of the hearing 
on October 7, 1943 (Joint App. 78). 

The pendency of Case No. 2-C-5235 was brought to the 
attention of the Corporation for the first time when it 
received a document having that number in the caption 
dated August 14,1943, and headed “Order Directing Hear¬ 
ing on Objections to Election Report and Consolidating 
Cases.” (Joint App. 79; Bd’s Exh. 1, Tr. 10, 17). 

The Board’s complaint with attached Notice of Hearing 
dated September 21, 1943, and First Amended Charge 
dated September 20,1943, were in general terms, and were 
met with a general denial, except as to the nature of the 
Corporation’s business. The Corporation’s motion for par¬ 
ticulars was granted, in part, by the Trial Examiner. The 
particulars given also were general and, therefore, the 
answer to the complaint with its general denials had to 
stand. 

At the hearing on the consolidated cases, the Corpora¬ 
tion moved a severance. The Trial Examiner denied that 
motion. The Corporation therefore went to hearing with¬ 
out having been more than generally apprised of the nature 
of the charges to be met (Joint App. 78, 79, 80). 

(b) The Facts: 

The American Federation of Labor, through Mr. Isard, 
one of its representatives, began organizing the employees 
at the Elizabeth, New Jersey plant of the petitioner some 
time in January, 1943. Some time thereafter, Mr. Isard 
filed a petition for investigation and certification and at 
the subsequent hearing before a Trial Examiner on June 
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16, 1943, the views of the American Federation of Labor 
and the Corporation were heard in connection with the 
designation of the appropriate bargaining unit. The Union 
requested a single plant unit, and the employer requested 
that the unit include employees at both its Elizabeth and 
Spotswood, New Jersey plants. The Board after hearing 
designated a single plant unit, as requested by the Ameri¬ 
can Federation of Labor. 

Mr. Isard on the day before the election distributed a 
printed formal circular in which the employees were urged 
to vote for the American Federation of Labor as repre¬ 
sentative (Joint App. 237; Resp. Exh. 1, Tr. 284). The 
circular stated the case for the Union at some length, 
but contained no suggestion that the respondent had at¬ 
tempted or was attempting in any way to influence or 
interfere with or coerce or intimidate any eligible voter 
or any other person. 

The election resulted in an adverse vote for Mr. Isard 
and the petitioning Union (Bd’s Exh. 1; Joint App. 273). 

After the election, the Corporation was charged with 
interference or coercion, or both, on the basis of its letter 
to its employees. The Report on Objections (Tr. 9, 17) 
conclusively shows that the sole basis for the objections 
was that letter (Bd’s Exh. 6; Joint App. 277). 1 Neverthe¬ 
less, at the hearing of the consolidated cases, the Board, 
through counsel, resurrected a few isolated incidents in 
the way of conversations in a patent effort to establish 
that “anti-Union background” or “complex of activities” 2 
necessary to make any kind of a case in support of the 
broad allegations of the complaint. 

’Hereinafter sometimes called “the Corporation’s letter.” 

National Labor Relations Board v. Virginia Electric & Power Co. 
314 U. S. 469, 477, et seq. 
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STATUTORY PROVISIONS INVOLVED. 

The pertinent provisions of the National Labor Relations 
Act (Act of July 5, 1935, 49 Stat. 449, TJ. S. C. Title 29, 
Sec. 151, et seq.) are Sections 7, 8 (1), 9 (b) and (c) and 10 
(f) set forth in an appendix at pages 22 and 23 hereof. 

SUMMARY OF ARGUMENT. 

I. The Board’s decision and order completely nullify 
the effect of the decision of the United States Supreme 
Court in National Labor Relations Board v. Virginia Elec¬ 
tric & Power Co., 314 U. S. 469, in that: 

A. The Board ignores the basic protection of the consti¬ 
tutional right of free speech laid down in that deci¬ 
sion; and 

B. The Board attempts to circumvent the constitutional 
guaranty of free speech by finding an alleged course 
of coercion and anti-Union conduct wholly unsup¬ 
ported by the evidence. 

ARGUMENT. 

POINT I. 

The Board’s Decision and Order Completely Nullify the 
Effect of the Decision of the United States Supreme 
Court in National Labor Relations Board v. Virginia 
Electric & Power Co., 314 U. S. 469, in that: 

A. THE BOARD IGNORES THE BASIC PROTEC¬ 
TION OF THE CONSTITUTIONAL RIGHT OF FREE 
SPEECH LAID DOWN IN THAT DECISION. 

Patently the Board seeks to destroy the guiding principle 
of free speech (as it affects labor relations) laid down by 
the United States Supreme Court in National Labor Rela¬ 
tions Board v. Virginia Electric & Power Co., 314 U. S. 469. 

In that case, the Supreme Court decided that an employer 
could express to its employees its views relating to policies 
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involved in the employer-employee relationship. Suc¬ 
cinctly, the Court, on page 477, declared: 

“ * * * Neither the Act nor the Board’s order here 
enjoins the employer from expressing its view on labor 
policies or problems, nor is a penalty imposed upon it 
because of any utterances it has made. The sanctions 
of the Act are imposed not in punishment of the em¬ 
ployer but for the protection of the. employees. The 
employer is as free now as ever to take any side it may 
choose on this controversial issue.” 

It is incontestable that the Supreme Court in the Virginia 
Electric & Power Co. case, supra, unequivocally ruled that 
statements of employers to their employees in matters 
governing labor relations are protected by the fundamental 
guaranty of the First Amendment to the Constitution of 
the United States, subject only to the qualification that 
actual coercion of employees resulting from “a complex of 
activities” by the employer will constitute a violation of 
the National Labor Relations Act. 

The line of demarcation drawn by the Supreme Court 
between allowable and prohibited action by an employer is 
accentuated by a comparison between the Supreme Court 
decision in the first Virginia Electric & Power Co., case, 
supra, and the second Virginia Electric <fb Poiver Co. case 
(Virginia Electric & Power Co. v. National Labor Relations 
Board, 319 U. S. 533). 

In the second Virginia Electric & Power Co. case, after 
remand by the Court, the Supreme Court reviewed in detail 
the new findings of the Board. The Court held that the 
Board’s new findings of a long, substantial and vicious 
course of conduct by the employer were fully supported by 
substantial evidence. The Court supported the Board’s 
findings that the company had restrained its employees 
from their right of self-organization and had participated 
in various unfair labor practices, including espionage, dis¬ 
criminatory discharge, fostering and financially supporting 
a company Union and threats and intimidation on the part 
of its supervisor. 



7 


It is immediately apparent, therefore, that the Supreme 
Court in the second Virginia Electric <& Power Co. case 
concluded that the speech and bulletin which had been pro¬ 
tected as a proper exercise of free speech, had forfeited 
such protection because of a continuous thorough-going 
and substantially established coercive course of conduct 
and anti-Union attitude on the part of the employer. 

The controlling consideration in the instant case is that 
the Board’s findings themselves (even if they had support 
in the evidence) do not warrant any inference that the 
employer here has manifested an established “anti-Union 
background” designed to coerce its employees in their free 
choice of a bargaining representative. Under the test laid 
down by the Supreme Court in the first Virginia Electric & 
Power Co. case, the conclusion is unassailable that the 
Board’s order in the instant case should not be enforced. 
Moreover, even assuming that the findings of the Board 
find support in the evidence, that evidence falls far short 
of establishing the kind of anti-Union background and sub¬ 
stantial continuous course of unfair labor practice conduct 
as was present in the findings made by the Board in the 
second Virginia Electric & Power Co. case. Therefore, the 
letter sent by the employer in this case does not lose the 
protection afforded by the cardinal principle of free speech. 
The Board’s decision and order to the contrary ignores the 
basic protection of the right of free speech as laid down 
in the Virginia Electric & Power Co. cases. 

B. THE BOARD ATTEMPTS TO CIRCUMVENT 
THE CONSTITUTIONAL GUARANTY OF FREE 
SPEECH BY FINDING AN ALLEGED COURSE OF 
COERCION AND ANTI-UNION CONDUCT WHOLLY 
UNSUPPORTED BY THE EVIDENCE. 

Confronted with the necessity of finding an anti-Union 
background and a substantial and continuous course of 
unfair labor practice conduct, in order to satisfy the test 
established by the Virginia Electric & Power Co. cases, the 
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Board proceeded to base such conclusion upon what, 
analysis of the evidence demonstrates, is but the unsup¬ 
ported testimony of an admittedly unreliable witness. 

It is respectfully submitted that any fair and impartial 
consideration of the evidence must lead to the conclusion 
that, far from being guilty of any continuous course of 
unfair labor practice conduct, petitioner’s relationship 
with its employees was progressive, wholesome, equitable 
and just. What the Board found to be an anti-Union back¬ 
ground was merely a recital of the fact that petitioner was 
an employer, that it had employees and that it conferred 
most favorable conditions of employment upon such em¬ 
ployees. The Trial Examiner explicitly found that peti¬ 
tioner “has evidenced a genuine interest and concern in 
the welfare of its employees through the years” (Joint 
App. 31). 

At the hearing, the Board produced six employees and 
former employees, to establish the claimed background 
of anti-Union activities. It must be assumed that of the 
hundreds of such available employees and former em¬ 
ployees, the Board and the Union brought forth those 
whose testimony would best establish its case. An analysis 
of the testimony of each of these witnesses demonstrates 
that the Board’s conclusion is utterly without basis. 

'The Board here has found and on its findings has con¬ 
cluded that the company has a long historical background 
of anti-Union practices; that it has threatened its em¬ 
ployees, both directly and indirectly, with loss of long-es¬ 
tablished insurance, health and other benefits; that the head 
of the company and other responsible supervisory em¬ 
ployees engaged in a conspiracy to influence employees 
against joining a Union by intimidating its employees; 
that the established benefits might be taken away from 
them. The Board itself finds here that although these 
intimidations or threats were imparted to six employees, 
one employee was coerced by those threats. Never- 
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theless, the Board concludes that this employer by the 
activities related, and in the absence of any other discrimi¬ 
nation or coercion, or other form of interference, was able 
to discourage its employees from designating a union as 
their representative for the purposes of collective bar¬ 
gaining. The Board found that the mailing of a letter by 
the petitioner to its employees was the culmination, or, 
what might be called the overt act, resulting in an unfair 
labor practice and was directly connected with the other 
allegations concerning background. 

Such conclusions by the Board are without support in 
the record. 

At the outset, it should be noted that among other un¬ 
usual benefits conferred by the petitioner upon its em¬ 
ployees for years past, were Christmas bonuses, vacations 
with pay, a welfare fund, hospital and health insurance, 
and pension and life insurance benefits. Of all of these 
benefits, the witnesses produced by the Board told only of 
discussions with their foremen concerning the insurance 
benefits. This was but natural, since the employees were 
fully familiar with all details of their Christmas bonuses, 
vacations with pay and the like. The insurance benefits, 
however, were not so easily understood and constituted a 
subject of discussion among the employees and of questions 
by the employees to the management, since the details of 
this insurance were necessarily technical in nature, and 
varied with varying ages, rates of pay and the marital 
status of the employees. Therefore, it was only natural 
that the employees confer with their foremen from time 
to time concerning the nature and extent of the various 
insurance and pension benefits. Out of these conferences, 
the Board has sought to draw the conclusion that the mere 
fact that such discussions took place evidenced a program 
on the part of the petitioner to intimidate its employees 
by giving them the implication that were they to unionize, 
the insurance and pension benefits would be lost. Such 
conclusion finds not a scintilla of evidence to support it in 
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the record. The record demonstrates that all discussions 
of such questions were as one fellow worker to another 
(Joint App. 179, 233). 

A study of the testimony of the six witnesses produced 
by the Board shows that in no case was there any effort 
or attempt on the part of the petitioner to coerce, intimi¬ 
date, interfere with or influence its employees. The six 
employees produced by the Board as witnesses were Lou- 
zauskas, La Salle, Kehoe, Mazur, Lombardi and Mulherin. 
The testimony of each will be brieflly summarized. 

Louzauskas testified that his foreman asked him before 
the first organizational meeting of the Union what he ex¬ 
pected to gain by joining the Union. This question by his 
foreman constitutes the gravamen of the charge that there 
was anti-Union activity insofar as Louzauskas was con¬ 
cerned. However, such approach omits from considera¬ 
tion entirely the fact that Louzauskas expressly testified 
that the foreman “talked to me in a nice way”, “trying 
to point out his point of view”, “giving me his personal 
opinion” and not giving his opinion “as a foreman or a 
superintendent of that department” (Joint App. 233). 

La Salle, a voluble witness, testified that in January, 
1943 he and a few other employees began trying to organize 
employees into the American Federation of Labor; that 
their efforts were kept more or less quiet until the first 
meeting in March; that he obtained application cards for 
membership in the Union from Mr. Isard, which were given 
to several other employees for distribution, with instruc¬ 
tions that memberships w^ere not to be solicited during 
working hours. The idea of organization occurred to the 
men (according to this witness) at a time in January when 
a committee of employees called on the president of the 
company to discuss a statement containing a list of matters 
which they considered in need of adjustment. (The Board 
in its findings of fact [Joint App. 40] has painted a picture 
of that conference between the committee and the presi¬ 
dent wholly out of proportion to what actually occurred. 
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This Court will bear in mind that the employees at that 
time had not even started their organizational activities and 
that prior thereto it was customary for grievances and re¬ 
quests to be taken up by employees with Mr. Schweitzer.) 

After that conference Mr. La Salle called on Mr. Isard 
and organization efforts were undertaken. The witness 
testified to conversations in the nature of arguments subse¬ 
quently had by him with one Piccarillo, a paper inspector, 
and one Thorn, a mechanic, and he also referred to the two 
meetings of employees prior to the filing of the petition 
for investigation by the Union with the Board. He ad¬ 
vances his theory that distribution of Union application 
cards by some unknown person at a time placed about 
December, 1941 prompted the company to grant a general 
increase on the following day. 

There is nothing reported by La Salle even remotely 
unusual in connection with the activities of a group of 
employees engaged in an organization campaign;—no 
charge of company interference, restraint or attempted 
coercion. So far as the witness knew, the management held 
nothing against the Union or its members (Joint App. 212). 

Mr. La Salle’s conversations with two other employees, 
Piccarillo and Thorn, certainly cannot be regarded as an 
attempt at interference even were Piccarillo and Thorn 
supervisory employees which they definitely were not 
(Joint App. 193, 195, 224). La Salle obviously, as one of 
the leaders in the Union movement, was arguing with Pic¬ 
carillo as an old friend and with Thorn as an acquaintance 
and his arguments were in the nature of electioneering. 

La Salle made it quite apparent that in these conversa¬ 
tions with these employees he was simply arguing the 
merits for unionism with fellow-employees (Joint App. 
190, 209); and further made it clear on questioning by the 
Trial Examiner that he as well as other employees felt no 
fear that the management would discriminate against them 
because of their Union activities (Joint App. 227). 
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Nevertheless, the Board in its findings of fact has been 
able to discover that the conversations between La Salle 
and Piccarillo and Thorn, of which the company had no 
knowledge, tend to establish the “prevalence” of “em¬ 
ployee concern” over the potential loss of benefits. 

As a matter of actuality, examination of La Salle’s 
testimony reveals that he had no discussion or conversa¬ 
tion with any executive or supervisory employee of the 
petitioner and that his only conclusion concerning petition¬ 
er’s reaction to the organizational activity w^as that the 
petitioner held nothing “against” the employees who were 
attempting to organize the Union (Joint App. 212). 

The conversation with Mr. Mintz, plant manager, testified 
to by Mr. Kehoe, seems to have taken place some time in 
April, 1943. Mr. Kehoe went to see Mr. Mintz about a job 
which he says had been promised to him and he wanted to 
get an understanding, one way or the other, as to whether 
he was to get the job. The conversation was almost entirely 
in connection with Mr. Kehoe’s ability to handle the job. 
Under questioning by the Board’s counsel, Mr. Kehoe 
denied that Mr. Mintz asked him if he belonged to the 
Union or that he had asked Mr. Kehoe as to the latter’s 
views about the Union, but Kehoe did have a hazy recol¬ 
lection of a discussion concerning hospital benefits. On 
cross-examination Kehoe testified that the conversation in 
connection -with the benefits was more or less casual and 
incidental to the main conversation and that he took it verv 
lightly, and Kehoe further said that he knew that Mr. 
Mintz was not trying to influence him one way or the other 
in connection with the Union (Joint App. 179). Therefore, 
it appears from Mr. Kehoe’s own statement that so far as 
he was concerned, the conversation had no bearing on his 
Union activities and certainly did not lead him to believe 
that if he joined the Union he would sacrifice any estab¬ 
lished benefits. The conversation itself is completely de¬ 
tached from any other element of the Board’s case. 
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The discussion between Denmar Dixon, foreman of the 
finishing room, and Miss Mazur was a friendly exchange 
of ideas and certainly neither Miss Mazur nor any one else 
regarded that conversation as significant at any time (Joint 
App. 156). 

The testimony of Miss Mazur is illuminating for only one 
reason, since it is the only testimony which deals in any 
way with coercion or intimidation. According to Miss 
Mazur, she signed up to join the Union only because of a 
threat of bodily injury made to her, not by the employer 
or any of his representatives, but by the Union through 
one of the other five of the Board’s witnesses (Joint App. 
152, 158). 

In connection with the testimony of Charles Lombardi, 
it seemed to be the purpose of Board’s counsel to bring 
out through him that Mr. Schweitzer had attempted to 
influence him by a gift of money. Actually, it had been the 
petitioner’s practice for many years past to give each 
employee a gift of fifty dollars upon marriage and a like 
gift of fifty dollars upon the birth of each child. Lombardi 
himself acknowledged that he had received such gifts in 
the past, in addition to having received loans to meet 
emergency medical expenses of his family (Joint App. 
136,137). Lombardi testified directly that he never thought 
that Mr. Schweitzer was attempting to influence him in 
any way and that he himself had made the request for 
loans and suggested that he had missed the last gift (Joint 
App. 130). Despite a finding by the Trial Examiner to 
the contrary and despite the absence of any evidence to 
support it, the Board nevertheless found that the petitioner 
attempted to intimidate and influence Lombardi concerning 
his Union activities (Joint App. 47). 

With respect to the so-called factual testimony of Lom¬ 
bardi upon which the Board relies and upon which it 
reverses the Trial Examiner and disregards part of Lom¬ 
bardi’s direct examination, all of his cross-examination 
and his examination by the Trial Examiner, it is clearly 
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apparent that the whole action of the Board in this respect 
is based upon Lombardi’s totally disjointed, vague and 
contradictory testimony concerning the distribution of 
Union cards by Lombardi on company time (Joint App. 
123, 129, 131-132, 135-137). 

The conflicting testimony of Lombardi was cleared to 
some extent by the Trial Examiner who painstakingly led 
him through his testimony after his direct examination 
and cross-examination, and at that time Lombardi stated 
that he was questioned about distributing Union cards on 
company time, that no mention was made of the Union and 
that he himself brought up the question of the $50 gift to 
which he was entitled by reason of the birth of the baby 
(Joint App. 145, et seq.). 

And so the testimony of five of the six witnesses pro¬ 
duced by the Board has been considered and not an iota 
of evidence exists therein to support the conclusions of the 
Board. The only remaining witness was Mulherin, whose 
testimony the Trial Examiner relied upon in recommend¬ 
ing a finding that a background of anti-Union activity 
existed prior to the signing of the Corporation’s letter 
preceding the election. 

Mulherin, a disgruntled former employee who admittedly 
had been discharged for insubordination prior to the hear¬ 
ing before the Trial Examiner, was asked some time early 
in the year 1943 by his foreman if he cared to see Mr. 
Louis Schweitzer, petitioner’s president, in regard to cer¬ 
tain grievances claimed by Mulherin. This foreman had 
reported previously to Mr. Schweitzer that some of the 
employees, including Mulherin, felt that he was unap¬ 
proachable on the question of grievances. The appointment 
being arranged, Mulherin came in and stated that he wanted 
his rate of pay increased and also wanted an assurance 
of forty-eight hours of work in each week. After discussing 
whether Mulherin and other employees were under the 
impression that they could not present grievances or other 
questions to the executive head of the corporation and 
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after an adjustment of a wage rate and a promise of con¬ 
sideration of Mulherin’s request concerning a guaranty of 
hours of work, Mr. Schweitzer is alleged by Mulherin to 
have inquired of Mulherin concerning his membership in 
the Union. Mr. Schweitzer expressly denied that any men¬ 
tion of the Union took place in his conference with Mul¬ 
herin. 

In judging where the truth lies in this one conflict of 
testimony, the following factors are of major importance. 
Mulherin was, by his own admission, discharged for in¬ 
subordination about a month prior to the date of the 
election and about two months prior to the date of the 
hearing. The Board’s counsel acknowledged that such 
discharge was not discriminatory (Joint App. 201). The 
Trial Examiner who had the opportunity, if such it be, to 
see and hear Mulherin, stated in his opinion that he was 
not an impressive witness (Joint App. 12). La Salle, who 
was the employee in charge of the Union organizational 
drive, volunteered the information that at one of the Union 
meetings, Mulherin “blew off” “but during the course of 
the meeting I doubt whether he was under the influence of 
drink, that led him to say what he did say” (Joint App. 
202 ). 

La Salle’s attitude toward Mulherin was indicated in 
his testimony (Joint App. 219). It must be clear that 
Mulherin had no love for the management or his former 
position at the plant. - 

Does it not seem strange that of the hundreds of present 
and former employees, the only witness produced by the 
Board and the Union to testify that a supervisory or 
executive employee spoke to him about the Union and 
attempted to influence his attitude toward the Union, was 
this disgruntled insubordinate employee, whose credibility 
was questioned even by his fellow employee La Salle and 
by the Trial Examiner? 

Not only does his character impugn his credibility but 
the very story told by him reveals it to be a figment of his 
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imagination. According to him, the president of petitioner 
called him into his office to discuss with him the Union 
problem. Mulherin had then been employed for less than 
two years. Does it not seem strange that of the two hun¬ 
dred employees, many of whom had been employed for 
many years, the president of petitioner would single out 
a relativley new and obscure employee to discuss this 
question? 

Mulherin’s testimony actually becomes silly in view of 
the fact that lie himself swore that lie had never before 
met Mr. Schweitzer. Then comes the improbability of the 
bait which Mulherin would have it believed was hung 
before him—special treatment and consideration so that 
he would not support the Union. His payroll record shows 
that of the 25 previous weeks, only four weeks had been 
40-hour weeks for him and that in most weeks he had worked 
50 hours or more, and in some as high as 70 hours. Yet, 
Mulherin would have it thought that what he wanted from 
Mr. Schweitzer was 48 hours of work per week. He ad¬ 
mitted that the raise in hourly pay which was accorded to 
him at about the time in question was within the range of 
his fellow employees doing similar work, but he attempted 
to create the inference that such raise was given to him in 
payment of some unexpressed promise on his part to 
hamper the organizational work of the Union. His testi¬ 
mony loses all force when it is remembered that he himself 
stated he continued to be a member of the Union and to 
participate in the organizational activities. Can it be be¬ 
lieved that this employee was singled out for special treat¬ 
ment? Can this be believed, in view of petitioner’s labor 
relations history? Is the uncorroborated story of this fired 
employee to be accepted against the sworn testimony of 
the president of the company, when viewed from the back¬ 
ground of the generous, progressive and equitable treat¬ 
ment which had bee,n accorded to its employees by the 
petitioner over a course of many years? 
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But even if the violent assumption is made that Mul- 
herin was telling the truth when he stated that Mr. Schweit¬ 
zer discussed the Union question with him, would this 
single, isolated discussion, held several months before the 
election, constitute a background of anti-Union activity? 
The Trial Examiner himself evidently had misgivings in 
this regard for in his report he stated that although the 
petitioner has evidenced a genuine interest and concern in 
the welfare of its employees throughout the years, it 
should have taken steps to destroy the fears of any em¬ 
ployees concerning the loss of benefits. In other words, the 
Trial Examiner was forced to the recognition that he had 
to fill in more background than the testimony of Mulherin 
supplied. And that background he produced by referring 
to the petitioner’s favorable and generous treatment of its 
employees in the past and by inferring that by reason of 
such history the employees would be fearful that they 
would not in the future be accorded similar generous treat¬ 
ment. Thus, according to the reasoning of the Trial Exam¬ 
iner, an additional duty rested upon petitioner under the 
circumstances in this case because of the fact that it had 
established a practice in the past of giving unusual benefits 
to its employees. In essence, it is the Trial Examiner’s 
theory, elaborated upon by the Board, that the fact that 
petitioner had given such benefits in the past made it 
incumbent upon the petitioner to affirmatively assure its 
employees that such benefits would always continue. 

A fair construction of the conclusions of the Board makes 
it apparent that the Board considers that had the peti¬ 
tioner incorporated a statement in its letter to the effect 
that the benefits would be eternal, then no unfair labor 
practice would have been committed and that no back¬ 
ground of anti-Union activity could be found. Concomit¬ 
antly, if the corporation had not established its practice 
of giving unusual benefits to its employees, the corpora¬ 
tion’s letter would have been satisfactory in its present 
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form, except for the specific mention of the benefits which 
it was giving. 

Actually, how could Mulherin’s story, even if believed, 
constitute a background for the corporation’s letter? It 
was a single, isolated episode, according to Mulherin him¬ 
self, and certainly one isolated instance cannot be said to 
constitute a background. Moreover, it is to be remembered 
that Mulherin w*as discharged about a month before the 
letter was sent. 

It is plain that the corporation’s letter does not contain 
the slightest evidence of any unfair labor practice. On 
the contrary, it attests to the employer’s attitude of a 
complete recognition of the employees’ rights to choose 
freely their own representative. 

The letter is modeled after the letter approved in National 
Labor Relations Board v. American Tube Bending Co., 134 
F. [2d] 993, cert. den. 320 U. S. 768. It was adopted as the 
means of informing the employees of petitioner of certain 
facts in connection with the employer-employee relation¬ 
ship. The letter in the instant case, if anything, is milder 
and more moderate than the letter in the American Tube 
Bending Co. case. It was sent out in good faith, with the 
petitioner secure in that belief that it was within its con¬ 
stitutional rights as construed by our highest court. 

In the American Tube Bending Co. case, the Circuit 
Court of Appeals for the Second Circuit squarely held 
that a letter (together with a speech) by the employer 
directed to his employees on the eve of an election, against 
no proven background of anti-Union activity, w’ere within 
the employer’s right of free speech as construed by the 
Supreme Court in the Virginia Electric & Power Co. cases. 

The Board in the instant case acknowledges that the 
petitioner’s letter is virtually identical with the American 
Tube Bending Company's letter (Joint App. 51, 52). The 
Board states, however, that there are two notable differ¬ 
ences, the first being that in the instant case there is de- 
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tailed treatment of the subject of benefits, and the second 
being that alleged undue emphasis was placed on the fact 
that employees who had previously signed a Union card 
were not required to vote for the Union. As to the first 
of these differences—that there is detailed treatment of 
the subject of benefits—no one has ventured to dispute 
the admitted fact that every statement concerning the 
subject of benefits was a true and exact statement of fact. 
For such statement of fact, certainly petitioner cannot be 
criticized. As to the second alleged difference between the 
letters—that employees herein who had previously signed 
a Union card were not required to vote for the Union— 
virtually identical language is contained in the letter of 
the American Tube Bending Co. (134 F. [2d] 993, 996), 
wherein that company wrote its employees that they had 
the right to vote “in accordance with your own desires 
regardless of whether or not you belong to any group, or 
whether or not you signed an application card, authoriza¬ 
tion, or anything else.” Thus, it is clear that the so-called 
differences between the two letters afford no distinction in 
principle. 

With respect to the effect of Corporation’s letter upon 
its employees, the Board produced only one witness who 
was questioned on this point. This witness stated in re¬ 
sponse to a number of questions put to him by the Trial 
Examiner that the letter did not change his point of view 
and had no effect (Joint App. 182). 

Recognizing this deficiency in its case, the Board makes 
the “astonishing statement that employees themselves are 
not always aware of the subtleties and congeries of facts 
which may influence their actions” (Joint App. 56). 

The extent to which the Board has gone to establish 
background is reflected in many instances by distorted 
findings of fact. For example, at the outset, the Board 
claims in the very first paragraph, in a discussion of the so- 
called background in this case, that “the Union” started 
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organizational activity late in 1941 or early in 1942 (Joint 
App. 38). Actually, La Salle, the witness who attempted 
to recall an ancient episode, couldn’t say who handed out 
leaflets or which Union or what Union organizer was en¬ 
gaged in any activity. On the contrary, La Salle testified 
directly that he didn’t know anything about it except that 
he saw some leaflets being handed out. Actually, La Salle, 
whom the Board attempted to have recall the ancient 
episode, said that “any of the facts pertaining to this 
movement are not to my knowledge” (Joint App. 206). 

The purpose of this testimony apparently was to show 
that when a Union started organizing in 1941, or when¬ 
ever it was, the company granted a general wage increase 
the next day. The Board’s counsel deserted the point 
when La Salle expressed complete ignorance and the com¬ 
pany, in refuting the speculation upon which the Board now 
relies, produced evidence showing that general wage in¬ 
creases were put into effect on April 9, 1941, August 6, 
1941, January 1, 1942, and September 16, 1942, and sub¬ 
sequently, on March 22, 1943, a wage adjustment which 
had been approved by the National War Labor Board 
(Joint App. 256). 

It scarcely seems necessary to emphasize that if the 
Board's order in this case is enforced, the underlying prin¬ 
ciple of the employer’s right of free speech becomes mean¬ 
ingless. In every future case involving the employer’s right 
of free speech the Board, if here sustained, will artificially 
ferret out isolated and trivial instances to magnify them 
into a purported “anti-Union background” and a “com¬ 
plex of activities” of unfair labor practices which will 
utterly destroy the right of free speech sanctioned by the 
Supreme Court in the Virginia Electric <£ Poiuer Co. cases. 
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CONCLUSION. 

We respectfully submit that the order of the Board be 
set aside, vacated and annulled, that the respondent be 
ordered to dismiss the complaint against petitioner, and 
that the respondent’s request for the enforcement of its’ 
order be denied. 

Respectfully submitted, 

Arthur E. Reyman, 

Attorney for Petitioner . 

Burton A. ZofoN, 

Roy Plautt, 

Homer Hendricks, 

Of C owns el. 
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Appendix—Pertinent Statutory Provisions. 

National Labor Relations Act, July 5, 1935, c. 372, §§ 7, 9, 

10 (49 Stat. 452), U. S. C. Tit. 29, §§ 157, 158, 159, 160. 

“Sec. 7. Employees shall have the right to self-organiza¬ 
tion, to form, join, or assist labor organizations, to bar¬ 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the pur¬ 
pose of collective bargaining or other mutual aid or pro¬ 
tection. 

“Sec. 8. It shall be an unfair labor practice for an em¬ 
ployer— 

(1) To interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7. 

“Sec. 9. * * # 

(b) The Board shall decide in each case whether, in order 
to insure to employees the full benefit of their right to self¬ 
organization and to collective bargaining, and otherwise to 
effectuate the policies of this Act, the unit appropriate for 
the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof. 

(c) Whenever a question affecting commerce arises con¬ 
cerning the representation of employees, the Board may 
investigate such controversy and certify to the parties, in 
writing, the name or names of the representatives that have 
been designated or selected. In any such investigation, the 
Board shall provide for an appropriate hearing upon due 
notice, either in conjunction with a proceeding under sec¬ 
tion 10 or otherwise, and may take a secret ballot of em¬ 
ployees, or utilize any other suitable method to ascertain 
such representatives. 
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“Sec. 10. • • • 

(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court 
of appeals of the United States in the circuit wherein the 
unfair labor practice in question was alleged to have been 
engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of Co¬ 
lumbia, by filing in such a court a written petition praying 
that the order of the Board be modified or set aside. A 
copy of such petition shall be forthwith served upon the 
Board, and thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the proceeding, 
certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the 
findings and order of the Board. Upon such filing, the court 
shall proceed in the same manner as in the case of an ap¬ 
plication by the Board under subsection (e), and shall have 
the same exclusive jurisdiction to grant to the Board such 
temporary relief of restraining order as it deems just and 
proper, and in like manner to make and enter a decree en¬ 
forcing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; and the 
findings of the Board as to the facts, if supported by evi¬ 
dence, shall in like manner be conclusive.” 
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To the Honorable the Judges of the United States 
Court of Appeals for the District of Columbia: 

The National Labor Relations Board respectfully • 
petitions this honorable Court for a rehearing in the 
above-entitled case and shows to the Court as follows: 

On July 10, 1944, this Court handed down its opin- 
in herein in which it held that petitioner had violated 
Section 8 (1) of the Act by threatening to withdraw 
employment benefits if its employees selected the Union 
as collective bargaining representative, but that it did 
not violate the Act by granting an employee an in¬ 
dividual wage increase for the purpose of inducing 
him to vote against the Union in the Board election, 
that it did not violate the Act by interrogating its em- 
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ployees as to whether or not they had joined the 
Union and as to their reasons for doing so, and that 
it did not violate the Act by appealing to its em¬ 
ployees to display loyalty to petitioner and gratitude 
for past favors by rejecting the Union in the election. 
The Court’s disposition of the case departs to such a 
marked degree from the controlling decisions of the 
Supreme Court and the current of decisions in the 
circuit courts of appeals that we cannot believe the 
full force of our position was made clear. 

( 1 ) The grant of a wage increase for the purpose of 
inducing employees to refrain from exercising their 
rights under the Act is a violation of Section 8 (1 ).— 
Insofar as this Court holds that an employer may 
grant a wage increase to his employees for the purpose 
of inducing them to vote against a union in a Board 
election, its holding is contrary to the doctrine enun¬ 
ciated by the Supreme Court in the Medo Photo case, 
64 S. Ct. 834, to the uniform holdings of every other 
circuit court of appeals that has considered the ques¬ 
tion, and is subversive of the basic principles of the 
Act. In the Medo Photo case the Supreme Court 
held that it was “an unfair labor practice for peti¬ 
tioner, to induce [employees] by the grant of wage in¬ 
creases to leave the Union.” The Court there pointed 
out that “there could, be no more obvious way of inter¬ 
fering with these rights of employees than by granting 
of wage increases upon the understanding that they 
would leave the Union in return. The action of em¬ 
ployees with respect to the choice of their bargaining 
agents may be induced by favors bestowed by the 
employer as well as by his threats or domination.” 
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The Court expressly sustained the Board’s finding that 
the grant of a wage increase was violative of the Act 
because “the purpose and the effect of the wage in¬ 
crease was to induce petitioner’s employees to leave 
the Union” (64 S. Ct. at 834,.n. 3). Since petitioner 
granted the wage increase to Mulherin for the purpose 
of inducing him to leave the Union, we respectfully 
submit that its conduct falls within the rule adopted 
by the Supreme Court 

In holding to the contrary, this Court seemingly 
read the Medo Photo case as applicable only to situa¬ 
tions in which an employer either exacts a promise 
that the employee will leave the Union if he is given a 
wage increase, or threatens to withdraw the increase 
unless he does so (Opinion, p. 6). The rationale 
adopted by the Supreme Court precludes so restrictive 
an interpretation. Fo f r the Court in that case found 
the vice of the employer’s conduct to be in the use 
of his economic power to bestow favors for the purpose 
of inducing his employees to permit him to retain a 
superior and unequal bargaining position (64 S. Ct. 
at 834). Such conduct, as the Court expressly de¬ 
clared, is rendered illegal by the Act even if suggested 
or desired by the employees themselves (id.). (See 
cases cited infra p. 5.) 

It is fundamental that the Act precludes employers 
from utilizing their economic power in any manner for 
the purpose of discouraging their employees from be¬ 
coming or remaining members of a labor organization. 
It should be emphasized that application of this prin¬ 
ciple does not “mean that it is the duty of the em- 
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ployer to refrain from benefiting his employees in 
order to make them more inclined to vote for a union/ ’ 
(Opinion, p. 6). Application of the principle means 
only that an employer may not raise or decrease wages, 
or in any other manner affect terms and conditions of 
employment for the purpose of influencing the em¬ 
ployees to accept or reject a representative for collec¬ 
tive bargaining. Employers are left entirely free 
under the Act to grant wage increases or otherwise 
to improve the lot of their employees, if generosity or 
the press of economic circumstances motivates their 
conduct, even though in consequence of such treatment 
the employees might be less inclined to join a union. 
The strictures of the Act apply only when the em¬ 
ployer’s conduct is actuated by a desire to defeat self- 
organization. 

The crucial and sole question in a case such as this 
is one of purpose. In determining this question of 
fact the Board does not find that all increases granted 
during the course of a union drive are motivated by a 
desire to kill it. Thus, the grant of a bonus during 
such a campaign would probably not be found to have 
been motivated by antiunion animus, even though its 
effect upon the organizational movement might be ad¬ 
verse, if the employer paid such bonuses regularly at 
periodic intervals. So too, the Board seldom, if ever, 
deems wage increases to have been motivated by a desire 
to forestall self-organization where no organizational 
movement has yet begun among the employees. On the 
other hand, the antiunion character of a wage increase is 
apparent where the employer conditions its grant upon 
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withdrawal from the Union, 1 or where, as here, he 
expressly informs the employee that that is its purpose 2 
(Main brief, 6-7); or antiunion purpose may become 
apparent by a congeries of circumstances, including 
the strategic timing of an increase during the forma¬ 
tive period of organization, or at the crucial stage pre¬ 
ceding a Board election. (See, for example, M. H. 
Ritzwoller Co. v. N. L. R. B., 114 F. (2d) 432, 435 
(C. C. A. 7); N. L. R. B. v. Crown Can Co., 138 F. 
(2d) 263 (C. C. A. 8) cert. den. 64 S. Ct. 527; F. W. 
Woolworth v. N. L. R. B., 121 F. (2d) 658, 659 
(C. C. A. 2); Southern Colorado Power Co. v. N. L. 
R. B., Ill F. (2d) 539, 544 (C. C. A. 10) ; N. L. R. B. 
v. WilliamsonrBickie Mfg. Co., 130 F. (2d) 260 
(C. C. A. 5)). 

1 There are innumerable cases of this kind, of which the Medo 
Photo case is the prototype. 

2 Compare, for example, Rapid Roller Co. v. N. L. R. B ., 126 F. 
(2d) 452, 455 (C. C. A. 7), cert, denied, 317 U. S. 650; Swift and 
Co. v. N. L. R. B ., 106 F. (2d) 87, 92 (C. C. A. 10); N. L. R. B. v. 
Superior Tanning Co ., 117 F. (2d) 881, 885-8 (C. C. A. 7), cert 
denied, 313 U. S. 559; N. L. R. B. v. Sunbeam Electric Co ., 133 
F. (2d) 856, 858 (C. C. A. 7); Matter of Ohio Fuel Gas Co., 25 
N. L. R. B. 519,530; Matter of S. Haydn and Sons, 42 N. L. R. B. 
852, 857, 858; Matter of Emerson Radio and Phonograph Corp., 
43 N. L. R. B. 613 617, 627. Compare also, the numerous cases 
in which employers utilize a wage increase as a means of induc¬ 
ing employee adherence to a favored labor organization: N. L. 
R. B. v. American Potash <& Chemical Corp., 98 F. (2d) '488, 494 
(C. C. A. 9), cert denied, 306 U. S. 643; American Smelting <& 
Refining Co. v. N. L. R. B., 126 F. (2d) 680, 685 (C. C. A. 8); 
F. W. Woolworth v. N. L. R. B., 121F. (2d) 658,659 (C. C. A. 2) ; 
N. L. R. B. v. W. A. Jones Foundry and Machine Co, 123 F. (2d) 
552, 544 (C. C. A. 7). In this type of case the employer neither 
conditions the increase on adherence to the organization he favors 
nor threatens its withdrawal unless the employees select that or- 
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As the eases above cited show, from the very earliest 
days, the Board and the Courts have never doubted 
that a wage increase to an individual employee, as well 
as a general increase, granted for the purpose of de¬ 
stroying a Union’s appeal, violates the Act. They 
have been impelled to this conclusion by a basic policy 
of the Act, expressed in Section I, to protect the organ¬ 
ization of employees in order to enable them to enjoy 
secure equality of bargaining power with their em¬ 
ployers. To this end, as the Supreme Court has 
recognized, 4 4 The practice and philosophy of collective 
bargaining looks with suspicion on * * * individ¬ 
ual advantages” granted by an employer to an in¬ 
dividual employee because, as the Court noted, 
4 4 advantages to individuals may prove as disruptive of 
industrial peace as disadvantages” (J. I. Case Co. v. 
N. L. R. B., 321 U. S. 332, 337-339). For this reason, 
the Court held* that an employer may not by agreement 
with individuals preempt the field of collective bar¬ 
gaining and that individual agreements must yield to 

ganization as their representative. The employer’s design is either 
to cut the ground from under the rival organization or to demon¬ 
strate the potency of the favored organization as a bargaining 
agent. No court has ever suggested, so far as we are aware, that 
such use of a wage increase is not violative of the Act. 

Recognizing that the grant of a wage increase prior to a Na¬ 
tional Labor Relations Board election is frequently designed to 
influence employee choice, the National War Labor Board has 
adopted a regulation requiring its Regional Boards to withhold 
the processing of all employer applications for wage adjustments 
where the National Labor Relations Board has directed an elec¬ 
tion to determine a question concerning representation among 
employees who would be affected by the wage adjustment. (Ju¬ 
risdiction and Procedure of Regional War Labor Boards, Section 
IV, B, 3.) 
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a subsequent collective-bargaining contract with a stat¬ 
utory representative under the Act, even though such 
individual bargains might be more advantageous to the 
individual than the collective agreement. A fortiori 
any individual wage increase granted for the deliberate 
purpose of defeating employee self-organization runs 
counter to the basic aim of the statute. A tactic more 
disruptive of group organization than satisfaction of 
the demands of* one of its members for the purpose of 
inducing him to abandon his fellows is difficult to 
imagine. As such it is unequivocally condemned by 
the Act. 

2. Questioning of employees with regard to their 

imion affiliations and their reasons for selecting a 

* 

Union as collective bargaining representative has uni - 
formly been held to violate the Act .—The Board found, 
(App. 41, 45, 47) and the evidence abundantly sup¬ 
ports the finding (App. 228, 238-239, 123, 131, 153), 
that Foreman Dixon, shortly after the organizational 
movement began, approached employee Louzauskas and 
asked him whether he had signed a union card (Main 
Brief p. 5); that President Schweitzer asked employee 
Lombardi why he was distributing union cards and 
why he wanted to join the Union (Main Brief p. 8); 
and that Dixon asked employee Mazur whether she 
had “signed a card for the Union” (Main Brief pp. 
8-9; App. 153). The Board further found (App. 53- 
57, 59) that in the setting of petitioner’s other anti¬ 
union conduct petitioner violated the Act by thus 
interrogating these employees. That the Court failed 
to appreciate the full significance of these Board find- 
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ings is evident from its statement that, “only a few 
employees were interviewed. * * *” (Opinion p. 7). 

We are unaware of a single case in which any other 
court has held that an employer’s questioning of an 
employee as to whether he has joined a union, or why 
he is active on its behalf, does not violate the Act. 
The courts have recognized that such questioning is 
intimidatory because the employee may reasonably 
fear that he hazards reprisal by disclosing his union 
connection; especially so* where the employer has 
otherwise manifested hostility to the Union. 3 It was 
precisely for the purpose of avoiding disclosure to 
employers of the identity of employees who join labor 
organizations that Congress in Section 9 (c) of the 
Act provided for the taking of a secret ballot to deter¬ 
mine whether or not a majority of the employees 
desire to be represented by a given labor organization. 
It requires little argument to establish that where, as 
here, an employer forces his employees to divulge their 
union affiliations he thwarts the express .intention of 
Congress and violates the terms of the Act. 

3 N. L. R. B. v. Brezner Tanning Co., Inc., 141 F. (2d) 62 
(C. C. A. 1); N. L. R. B. v. Quality Art Novelty Co., 127 F. (2d) 
903, 905 (C. C. A. 2); N. L. R. B. v. Trojan Powder Co., 135 F. 
(2d) 337, 339 (C. C. A. 3), cert, denied 320 U. S. 768; American 
Enka Corp. v. N. L. R. B., 119 F. (2d) 60, 63 (C. C. A. 4); 
N. L. R. B. v. Brown Paper Mill Co., 133 F. (2d) 988,989 (C. C. A. 
5); Owens-Illinois Glass Co. v. N. L. R. B., 123 F. (2d) 670, 672- 
673 (C. C. A. 6), cert denied, 316 U. S. 662; N. L. R. B. v. 
Aluminum Goods Mfg. Co., 125 F. (2d) 353, 355 (C. C. A. 7); 
N. L. R. B. v. J. G. BosweU Co., 136 F. (2d) 585,590 (C. C. A. 9); 
Pueblo Gas <& Fuel Co. v. N. L. R. B., 118 F. (2d) 304, 307 (C. C. 
A. 10) and cases cited in our main brief, p. 14, note 13. 
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Moreover, by requiring employees to disclose their 
reasons for affiliating with a labor organization, the 
employer in effect forces them to present their griev¬ 
ances individually. Since, as the experience of the 
Board shows, employees frequently elect to join labor 
organizations to avoid the necessity of presenting 
grievances individually, such conduct by an employer 
vitiates their goal and directly contravenes the design 
and purpose of the Act to promote collective rather 
than individual bargaining. Cf. J. I. Case Co . v. 
N. L. R. B., 321 U. S. 332; N. L. R. B. v. Sunbeam 
Electric Mfg. Co., 133 F. (2d) 856, 858 (C. C. A. 7); 
American Enka Corp. v. N. L . R. B., 119 F. (2d) 60, 
63 (C. C. A. 4). 

3. The attempts of petitioner to induce its em¬ 
ployees to reject collective bargaining by appeals to 
their loyalty and gratitude were violative of the Act .— 
The repeated and highly stressed -appeals by the em¬ 
ployer in this case that the employees reject collective 
bargaining in gratitude for his past favors, when 
viewed in the setting of the other acts of illegal inter¬ 
ference, were obviously intended to convince the em¬ 
ployees that they could obtain nothing through the 
Union that the employer would not voluntarily give 
them in the absence of a union. The Court, in its 
opinion (pp. 6-7), recognizes that such attempts to 
convince employees that they would gain nothing by 
forming a union are in violation of the Act if they 
amount to “an organized campaign’ 7 (Opinion, p. 7). 
The Board, in finding that the appeals to loyalty and 
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gratitude in the present case, were illegal stressed 
that they were an integral part of “a coercive course 
of conduct designed to discourage [petitioner’s] em¬ 
ployees from becoming or remaining members of the 
Union, and from choosing the Union as their bargain¬ 
ing representttive” (App. 53; cf. 59). This finding, 
which the Court has seemingly overlooked, is ade¬ 
quately sustained by the varied efforts to defeat the 
Union summarized in our main brief. 

Moreover, the Court’s opinion ignores the fact that 
where, as here, an employer not only appeals for the 
loyalty of his employees but at the same time re¬ 
peatedly threatens to deprive them of substantial 
employment benefits if they do not comply with his 
desires, the employees would necessarily fear that a 
display of “disloyalty” would incur the employer’s 
strong displeasure and induce him to take reprisals 
against them. In such a context, whatever might be 
said if they stood alone, the appeals for loyalty and 
gratitude were clearly coercive. Virginia Electric and 
Power Co., v. N. L. R. B., 319 U. S. 533, 538-539. 

CONCLUSION 

The above discussed holdings of the Court are con¬ 
trary to the accepted construction of the Act and es¬ 
tablish precedents repugnant to the statutory policy. 
In view of the great importance of the questions, and 
in view of the disparity of views entertained by the 
members of this Court, the Board prays that a re¬ 
hearing be granted, with oral argument, and that on 
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such rehearing the Court modify its opinion and en¬ 
force the order of the Board without modification. 

Respectfully submitted. 

Alvin J. Rockwell, 

General Counsel, 
Malcolm F. Halliday, 

Associate General Counsel, 
Roman Beck, 

Mozart G. Ratner, 

Attorneys, 

National Labor Relations Board . 
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Court of 


National Labor Relations Board, respondent 


ON PETITION TO REVIEW AND ON REQUEST FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


mmre FOB the national labor relations board 


jurisdiction 

This case is before the Court upon petition of Peter 
J. Schweitzer, Inc., to review and set aside an order, 
issued against it by the National Labor Relations 
Board, and upon the Board’s request for enforcement 
of its order. This Court has jurisdiction under Sec¬ 
tion 10 (e) and (f) of the National Labor Relations 
Act (49 Stat. 449, 29 U. S. C. Sec. 151 et seq.). : 

STATEMENT OF THE CASE 

Upon the usual proceedings pursuant to Section 10 
of the Act, fully set forth in the Board’s decision 
(App. 34-37), the Board, on January 24, 1944, issued 
its decision and order (App. 34-61) (54 N. L. R.. B., 
No. 123), which may be briefly summarized as follows: 1 

1 References to the Joint Appendix for petitioner and the Board 
are made herein by the symbol “(App. —)Reference to the 
stenographic transcript of proceedings are made by the symbol 




1. Nature of petitioner’s business (App. 38).—Peti¬ 
tioner, a New York corporation, operates plants at 
Elizabeth and Spottswood, New Jersey, where it is 
engaged in the manufacture and distribution of paper 
and paper products. Petitioner’s plant at Elizabeth, 
New Jersey, is alone involved in this proceeding. No 
jurisdictional question is presented; petitioner has 
stipulated that it is subject to the Act (App. 276-277). 

2. The unfair labor practices (App. 38-59).—By 
questioning employees in regard to their union affilia¬ 
tion and activities, and by making oral and written 
coercive statements for the purpose of having its em¬ 
ployees repudiate the Union, 2 petitioner interfered 
with, restrained, and coerced its employees in the 
exercise of the rights guaranteed in Section 7 of the 
Act, thereby violating Section 8 (1) of the Act.* 

3. The Board’s order (App. 60-61).—The Board 
ordered petitioner to cease and desist from the unfair 
labor practices found, and to post appropriate notices. 

SUMMARY 07 ARGUMENT 

► Point I 

The Board’s findings of fact are supported by substantial 
evidence. Upon the facts found, petitioner has engaged in 
unfair labor practices within the meaning of Section 8 (1) 
of the Act 

There is substantial evidence to support the Board’s 
findings that during the course of a union organizing 
campaign petitioner interrogated its employees con- 

2 The Union referred to is the American Federation of Labor, 
which filed the charges initiating the proceedings before the Board 
(App. 38; 80-81). 

8 Relevant portions of the Statute are set out in Appendix A. 



ceming their union membership and activity, sought 
to convince them that affiliation with the Union was 
unnecessary to secure wage increases, offered one em¬ 
ployee a wage increase to induce him to withdraw from 
the Union, intimated to its employees that union mem¬ 
bership was inconsistent with loyalty to the Company, 
urged them to repay petitioner’s past generosity.by 
voting against the Union, and threatened to deprive 
them of many employment benefits if they voted for 
the Union. It is well settled that such interference 
by an employer with the right of his employees freely 
to select a representative for collective bargaining is 
in violation of Section 8 (1) of the Act. 

These coercive measures led petitioner’s employees 

_ , • »'• 

to fear that if they joined the Union, petitioner would 

retaliate against them by depriving them of the em¬ 
ployment benefits it had established. On the day be¬ 
fore an election, which the Board had ordered in a 
representation proceeding instituted by the Union, 
petitioner’s president, in a letter to each of the em¬ 
ployees, intimated that they were morally obligated to 
repay petitioner’s past generosity by voting against 
the Union; and this letter, in the context of the oral 
coercion that preceded it, conveyed to the employees 
the suggestion that if they disregarded this asserted, 
obligation they would be placing their employment 
benefits in jeopardy. The oral coercion that preceded 
the letter, which, as the Board found, was enough in 
itself to justify the Board’s order, also afforded an 
adequate basis for the Board’s finding that, in the 
context of that coercion, the letter was calculated to 




aggravate the employees’ fear that petitioner would 
retaliate against them. Petitioner’s assertion that the 
oral coercion preceding the letter consisted of nothing 
more than a few isolated incidents is unsupported by 
the record; its contention, premised on the foregoing 
unsound assertion, that the letter is privileged under 
the First Amendment, finds no support in the authori¬ 
ties on which it relies. 


The Board’s order is valid 


The order requiring petitioner to cease and desist 
from its unfair labor practices is of established valid¬ 
ity, as is the posting requirement. 


The Board’s findings of fact are supported by substantial 
evidence. Upon the facts found, petitioner has engaged in 
unfair labor practices within the meaning of Section 8 (1) 
of the Act 

A. The facts as found by the Board 

In January 1943, a large majority of petitioner’s 
employees signed a petition addressed to the manage^ 
ment seeking redress of grievances (App. 39; 184, 
186-188, 214). 4 On January 22, 1943, employee La 
Salle, one of the sponsors of the petition (App. 40; 
.184,187-189, 213-214), called upon Union representa¬ 
tive Isard and told him that “from all outward ap¬ 
pearances” the men were ready to join the Union 

* References preceding the semicolon are to the Board’s decision; 
succeeding references are to the supporting evidence. . N 
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(App. 40; 184-185, 188). La Salle procured from 
Isard a number of application-for-membersbip cards 
(App 40; 185), which he distributed among peti¬ 
tioner’s employees (App. 215, 220).- In spite of the 
employees’ attempt to keep their organizational activ¬ 
ities “secret” (App. 40; 184, 212), Foreman Dixon 
of the shipping department (App 41; 84-85, 94-95, 
237, 266) soon learned of their interest in the Union 
(App. 41; 238-239). Shortly after employee Louzaus- 
kas had signed an appHcation-for-membership card, 
Dixon approached him while he was at work and 
commented, “I hear, there is a union flying around. 
Did you sign up?” (App. 41; 228, 238-239). When 
the employee answered in the affirmative Dixon 
queried, “What do you expect to gain by it?” To this 
Louzauskas replied that he hoped to gain “seniority 
and security too ’ ’ (App. 41; 228-229,238-239). Dixon 
said nothing further at the moment, but after a short 
interval Dixon again came to where Louzauskas was 
working and warned Louzauskas that membership in 
the Union might cost the employees the valuable em¬ 
ployment benefits they then enjoyed, saying “You are 
liable to lose your hospitalization, insurance, and 
everything else, the benefits we have here” (App. 41, 
54; 229, 239).’ 

8 Petitioner, in its brief (pp. 10,13), attempts to brush aside the 
coercive statements of this supervisor with the facile assertion that 
he was merely voicing his personal views, and not speaking in his 
official role. This assertion ignores the fact that the employees to 
whom the statements were made could not help thinking that, his 
views in regard to employment benefits reflected his opportunities 
for knowledge resulting from his official position. Furthermore, an 
employee can as ill afford to offend the “personal” as the “official” 




v 6 ~ i V 

In March 1943, within a day or two.. after the 
Union’s first organizational meeting, petitioner’s 
president, Schweitzer (App. 39; 159), and plant 
manager, Mintz (App. 39;.81), were informed of the 
Union’s activities (App. 41; 250, 258-259, 82-83). 
After becoming aware of this, Schweitzer called chief 
maintenance engineer Gartner (App. 41; 89-90, 92) 
into his office (App. 250-251) and discussed with him 
the causes of dissatisfaction among the employees 
(App. 251, 262-263). According to Schweitzer, 
Gartner attributed the unrest to a widespread belief 
that Schweitzer would not discuss their grievances 
with them (App. 41-42; 251, 262-263). On hearing 
this, Schweitzer instructed Gartner to bring one of the 
men who was under this impression to see him ( id .). 
Employee Mulherin, one of the leaders in the Union’s 
organizational campaign (App. 190, 217) was selected 
by Gartner for this purpose (App. 42; 251, 263). 
When Mulherin arrived at the office he was intro¬ 
duced to Schweitzer by Gartner (App. 42; 98, 109), 
after which Schweitzer asked Mulherin what griev¬ 
ances he had and remarked, “I know you signed a 
card, you had a union meeting” (App. 42; 109, 98). 
Mulherin replied that he wanted a wage increase of 6 
cents an hour and a regular 48-hour work week (App. 

views of his supervisor. Consequently, petitioner is answerable 
for its supervisor’s coercive statements, whether or not they profess 
to be expressions of his personal rather than his official views. 
Gf. 3. J. Heinz Co. v. N. L. B. B ., 311U. S. 514,521; N. L. B. B. v. 
Cities Service OU Co ., 129 F. (2d) 933, 935 (C. C. A. 2) ; Elastic 
Stop Nut Corp. v. N. L. B. B., decided May 1,1944,14 L. R. R. 334, 
336 (C. C. A. 8); N. L. B. B. v. East Texas Motor Freight Lines , 
140 F. (2d) 404,405 (C. C. A. 5), enfg 47 N. L. R. B. 1023,1028. 
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office (App. 45; 122, 131), and there, in the presence 
of Plant Manager Mintz (App. 45; 122), questioned 
him about his union activities (App. 45-47, 54; 122- 
123, 131). After inquiring, “What’s the idea, aren’t 
we treating you right?” (App.. 122-123, 135) Schweit¬ 
zer asked Lombardi where he had obtained the union 
cards, why he was distributing them, and why he 
wanted to join the Union (App. 123, 131). He re¬ 
minded Lombardi that wages were frozen (App. 123, 
131-132), stressed, as he had to Mulherin (supra, p. 
7), the Company’s liberal program of employee 
benefits (App. 45, 54; 123-124,132,135-136,147-148), 
and reproached Lombardi for having joined the Union 
by saying, “We are treating you pretty good; I don’t 
see why you do a thing like that” (App. 131). When 
Lombardi informed Foreman Dixon of his interview 
with Schweitzer (App. 47; 148-150), Dixon upbraided 
him for his “disloyalty” saying r “What do you want 
to do a thing like that for? All the things the man 
is doing for you and you are hurting his dignity” 
(App. 47, 54; 125-127, 132, 130-140). 

In talking to employee Mazur, Dixon warned her, 
as he had earlier warned Louzauskas (supra, p. 5), 
that petitioner might not let such disloyalty pass with¬ 
out reprisal. About a month after Mazur had signed 
a union application card (App. 47; 152-153; Tr. 432) 
Dixon interrogated her about her membership in the 
Union, after which he commented that although it 
made no difference to him personally whether she had 
signed a card or not, he felt that the employees might 
lose their free “hospitalization, the group insurance 



and the different things [they] have here” if they 
joined the Union (App. 47-48, 54-55; 153, 155, 239- 
240). 


The endeavor of the management to instill the em¬ 
ployees with fear that petitioner would deprive them 
of the employment benefits they enjoyed if the plant 
were unionized was skillfully furthered by Plant Man¬ 
ager Mintz. On April 23, 1943, the Union filed with 
the Board a petition for certification (App. 50, TR. 
364). Several weeks later Mintz had a conversation 
with Kehoe, an active union member (App. 48; 175- 
176). In this conversation, hospitalization benefits 
and union activities were adverted to, Mintz remark¬ 
ing that “he was an employee the same as [Kehoe] 
was and if [Kehoe] lost [the hospitalization benefits] 
he would lose his the same way” (App. 48; 177, 179). 
Thereupon, Kehoe, in an obvious attempt to ascertain 
whether petitioner intended to carry out the threat 
implicit in Mintz’s remark, stated that he understood 
that the employees would probably lose those benefits 
if they joined the Union (App. 48; 178). Mintz not 
only failed to deny that this was true, thus indicating 
a willingness to permit Kehoe to retain the impression 
that the employees would be deprived of these benefits; 
he went on to imply that the employees need not join 
the Union to obtain other concessions since, he said, 
“Mr. Schweitzer was trying to do more for us fellows, 
to get us more money, he would do anything possible 
for us”; and, in conclusion, Mintz authorized Kehoe 
to disseminate this information among the rest of 
the employees (App. 48, 55; 178). 




Inevitably, apprehension that the Union’s success 
would bring petitioner’s generosity to an end—an 
apprehension deliberately inculcated, as the Board 
found (App. 54-55), by Plant Manager Mintz,- Chief 
Engineer Gartner, and Foreman Dixon—became prev¬ 
alent among the employees in the mill (App. 50). 
How formidable a barrier to their organizing activities 
this fear proved to be is indicated by Mulherin’s 
statement at the Union meeting (supra, p. 7) and 
by the reactions of two employees with whom Union 
leader La Salle discussed the advantages of organ¬ 
ization (App. 184, 190, 192). One employee said, “I 
can’t see what organized labor can do for me, except 
we may lose the benefits that are coming out of the 
Company” (App. 48-49; 191-192). Another em¬ 
ployee, after asking La Salle “What do you fellows 
expect to gain from all of these activities?” discounted 
La Salle’s reply by saying, “How does that compare 
with what we have to lose?” (App. 49; 199). 

After the Union’s petition for certification had been 
filed, the Board directed that an election be held on 
July 23, 1943, to determine whether the production 
and maintenance workers at the plant here involved 
desired to be represented by the Union (App. 50. TR. 
365-367, 370). On July 21, 1943, 2 days before the 
election, Schweitzer sent a special-delivery letter, 
written on company stationery, to each employee in 
which'he discussed the pending election (App. 50-51; 
160, 164, 277-280). The letter, as Schweitzer con¬ 
ceded at the hearing, was carefully timed to reach 
the employees on the day before the election so that 
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Board, in determining the meaning that the letter con¬ 
veyed to the employees and in appraising its coercive 
effect upon them, properly viewed the letter in the 
light of the background of oral coercion that was 
known to the employees cannot be gainsaid (N. L. 
JR. B. v. Virginia, Electric & Power Co., 314 U. S. 469, 
477; Cf. Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 312 U. S. 287, 293). 

Furthermore, by extolling the Company’s wage and 
personnel policies and by directing the newer em¬ 
ployees to ask the other workers “whether they had 
to fight for wage increases, or whether it has been 
the practice of the Company to give these voluntarily” 
(App. 279), Schweitzer brought home to the employees 
at large the point of his object lesson to Mulherin 
{supra, pp. 6-7), namely that petitioner was prepared 
to grant the employees individually any concessions 
they could hope to secure through the Union.® 

to assure its employees prior to the election that it would always 
continue these benefits finds no warrant in the Board’s decision. 
The violation found by the Board was petitioners repeated at¬ 
tempts to undermine the Union by threats that adherence to the 
Union might be punished through termination by petitioner of 
the established employment benefits. Petitioner is and was at all 
times free to continue or not these benefits for any reason what¬ 
ever except for the purpose of encouraging or discouraging self - 
organization 

9 In late 1941 or early 1942, petitioner putsnto effect a wage in¬ 
crease on the day after a union organizer first appeared in front 
of the mill to distribute union cards. Since, as La Salle testified, 
many employees believed that this increase had been prompted by 
a desire to block the union (App. 38-39; 204-206,222), this phase 
of the letter, as well as Mintz’s attempt to induce Kehoe to convey 
the same message to the employees (supra, p. 9), was obviously 
designed to emphasize that petitioner was prepared to utilize its 
economic resources to forestall collective bargaining. 



Moreover, noting^in the letter that “this is the 
time to talk” about the benefits petitioner had unilat¬ 
erally conferred upon the employees “without fuss or 
fanfare” (App. 279), Schweitzer, as Gartner and 
Dixon had already done {supra, pp. 7-9), stressed 
that petitioner had a strong claim “to their full appre¬ 
ciation and gratitude” (App. 55). And he made it 
unmistakably clear that he desired the employees to 
repay this claim by a negative vote in the election, a 
vote to continue, as he phrased it in testifying, 
“under * * * the Company’s sponsorship” (App. 
265). Finally, Schweitzer assured those who had 
already designated the Union that they were free to 
repudiate the Union in order to fulfill their asserted: 
obligation of loyalty to petitioner by stating in the 
letter “the fact that you signed some card distributed 
by the Union [does not] require * * * that you 
vote for the Union” (App. 52; 278). 10 

In the face of this antiunion campaign by the Com¬ 
pany it is not surprising that the Union was defeated 
in the election. 11 Immediately after the election re¬ 
sults were announced the Union filed with the Board 
objections to the election, and later filed charges that 

10 The significance of this statement is apparent in view of the 
Board’s finding in the representation proceeding that by June 19, 
1943,95 out of 195 eligible employees had signed cards authorizing 
the Union to represent them for purposes of collective bargaining. 

Furthermore, as the Board noted (App. 52), Schweitzer gave 
no counterbalancing assurance to those who had not signed au¬ 
thorization cards that they were free to vote for the Union; he 
therefore unmistakably pointed the way that he wished the em¬ 
ployees to follow. 

11 Forty-eight employees voted in favor of representation by the 
Union, and 103 employees voted against it (App. 273). 



B. The illegality of petitioner's condact 

The facts detailed above afford ample warrant for 

• -*■* V 

the Boards conclusion that petitioner, through Presi¬ 
dent Schweitzer, Plant Manager Mintz, Foreman Dixon, 
and Chief Maintenance Engineer Gartner, 12 “has en¬ 
gaged in a coercive course of conduct designed to 
discourage its employees from becoming or remaining 
members of the Union, and from choosing the Union 
as their bargaining representative” (App. 53). 

This course of conduct, which began as soon as peti¬ 
tioner learned of the Union’s organizational efforts and 
continued until the very day before the Board elec¬ 
tion, encompassed familiar forms of . illegal restraint 
including: (1) interrogation of employees about their 
union affiliation and activities {supra, pp. 5, 6, 7-8) 
(2) an attempt to induce an employee to withdraw 
from the Union by a wage concession {supra, pp. 6-7), 14 
only one of petitioner’s several efforts to convince its 
employees that the Union was unnecessary to secure 

12 Petitioner does not contest its responsibility for the actions of 
these persons. 

18 See e. g., H. J. Heinz Co. v. N. L. B. B., 311U. S. 514,518,520; 
N. L. R. B. v. Arcade Sunshine Co ., 73 App. D. C. 128,118 F. (2d) 
49,50, cert, denied, 313 U. S. 567; N. L. R. B. v. William Davies Co., 
135 F. (2d) 179, 181 (C. C. A. 7), cert, denied, 320 U. S. 770; 
Texarkana Bus Co. v. N. L. R. B ., 119 F. (2d) 480,483 (C. C. A. 8). 

14 Medo Photo Supply Corp. v. N. L. R. B., 64 S. Ct. 830,834. As 
the Circuit Court of Appeals for the Seventh Circuit has recently 
pointed out, “interference is no less interference because it is 
accomplished through allurements rather than coercion,” Western 
Cartridge Co. v. N. L. R. B ., 134 F. (2d) 240, 244 (C. C. A. 7), 
cert, denied, 320 U. S. 746. 










In the face of these threats and importunings the 
employees could not fail to believe that petitioner was 
prepared to exercise its economic power by concession, 
as well as by reprisal, to keep them from joining the 
Union. Such manifestations of employer disapproval 
were “not lightly to be disregarded” 18 for, employees 
are “sensitive and responsive to even the most subtle 
expression” 19 on the part of their employer. 20 Peti- 

Sunbeam Electric Mfg. Co ., 133 F. (2d) 856, 859-860 (C. C. A. 7) 
(employer in the course of a speech reminded the employees of 
wage increases, Christmas bonuses and paid vacations which the 
Company had provided prior to the advent of the Union, and 
assured the employees that their continuance did not depend on 
whether the Union won; held, this was a “subtle suggestion that if 
the Union, won the election it could not do anything to protect 
the [benefits] which the company had theretofore provided”); 
N. L. R. B. v. Blanton Co ., 121 F. (2d) 564, 566 (C. C. A. 8) (em¬ 
ployees were told that coming of the Union might jeopardize paid 
vacations, bonuses and profit-sharing plan then in effect). 

18 N. L. R. B. v. Quality Art Novelty Co ., 127 F. (2d) 903, 905 
(C.C.A.2). 

18 N. L. R. B. v. Griswold Manufacturing Co ., 106 F. (2d) 713, 
722 (C. C. A. 3). Cf. N. L. R. B. v. Link-Belt Co ., 311 U. S. 
584, 600; Elastic Stop Nut Corp. v. N. L. R. B ., decided May 1, 
1944,14 L. R. R. 334,335-1536 (C. C. A. 8). 

20 Petitioner’s contention (Br., pp. 8-9, 19) that the coercion of 
its officials did not violate the Act since, assertedly, proof is lacking 
that the employees were in fact restrained from joining the Union 
is untenable for two reasons: First, the evidence shows that the 
coercion was not without the desired effect ( supra, pp. 7,10); and 
secondly, petitioner’s contention is based upon a misconception of 
the Act. In rejecting that contention, the Seventh Circuit has re¬ 
cently pointed out, “it is not necessary that the coercive conduct had 
its intended or destined effect. It is only necessary to show that the 
employer interfered, restrained, or coerced.” Western Cartridge 
Co. v. N. L. R. B ., 134 F. (2d) 240, 244 (C. C. A. 7), cert, denied, 
320 U. S. 746. Accord: N. L. R. B. v. John Engelhom <& Sons , 
134 F. (2d) 553, 556-557 (C. C. A. 3), and authorities cited in the 
Engelhom case. See also N. L. R. B. v. Trojan Powder Co., 135 
F. (2d) 337,339 (C. C. A. 3), cert, denied, 320 U. S. 768. 



tioner thus clearly violated the “basic policy” of the 
Act which, in the words of this Court, requires an 
employer to keep “hands off” when his employees 
are considering affiliation with a labor organization. 21 

Moreover, here, as in N. L. R. B. v. Sunbeam Elec¬ 
tric Mfg. Co., 133 F. (2d) 856, 860 (C. C. A. 7),'“the 
campaign conducted by the Company in opposition to 
the Union * * * created a false issue between 
the employees and their employer. The false issue 
was that the employees were to choose between the 
Company’s executives and the Union. That was not 
the issue. The issue was whom would the employees 
have for their bargaining agent. Obviously, the Com¬ 
pany’s executives could not be. Who is to represent 
the employees as bargaining agent and the manner of 
selection are matters which belong exclusively to the 
employees. The statute has made it so, and it is the 
duty of the employer to keep hands off and maintain 
a strietly neutral attitude. This the Company did not 
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C Petitioner’s contentions are without merit 


The oral coercion that preceded the preelection letter 
of President Schweitzer was, as has been shown,' 
enough, in itself, to justify the Board’s order. In a 


21 /. A. M. v. N. L. R. B., 71 App. D. C. 175,110 F. (2d) 29,44, 
affd 311 U. S. 72. Accord: N. L. R. B. v. Thompson Products , 
Inc., 130 F. (2d) 363, 368 (C. C. A. 6); N. L. R. B. v. William 
Davies Co., Inc., 135 F. (2d) 179,181 (C. C. A. 7), cert, denied, 
320 U. S. 770; Elastic Stop Nut Corp. v. N. L. R. B., decided May 
1,1944,14 L. R. R. 334,336 (C. C. A 8). 

22 Accord : N. L. R. B. v. Stone, 125 F. (2d) 752,756 (C. C. A. 7), 
cert, denied 317 U. S. 649. 



strategy obviously designed to gloss over this entire 
aspect of the ease, petitioner argues in its brief 
however, as if the only question meriting serious con¬ 
sideration is whether the terms of the letter violated 
the Act. In spite of this distortion* of the issues, 
petitioner could not remain silent with respect to the 
coercive oral statements of President Schweitzer, 
Plant Manager Mintz, Foreman Dixon, and Chief 
Maintenance Engineer Gartner because in discussing 
the letter petitioner recognizes that the words of the 
document must be read in the light of the course of 
events that gave meaning to the letter in the eyes of 
the employees. Petitioner attempts, however, to mini¬ 
mize the coercive significance of the oral statements 
that preceded the letter by arguing in its brief that 
the incidents were “few,” “isolated,” and involved 
only 6 of the more than .200 workers (Pet. Br., 
pp. 8, 12, 15, 17,18, :20). Before .demonstrating that 
this (Characterization of the unfair labor practices that 
preceded the letter is contrary to the evidence and the 
findings, it should be noted that in the course of its 
argument, the Company persistently ignores evidence 
-on 'which the Board's findings Test and, in at least one 
instance, reties on a version of conflicting testimony 
that -fee Board rejected. Thus, petitioner disregards 
the established principle that .the task “of .appraising 
conflicting and -circumstantial evidence, and the weight 
.and credibility .of testimony ” is the exclusiveprovince 
of the Board (N. L. E. B. v. IdnkrBdt Company, 
311 U. S. 584, 597). 





Implicit in the assertion that the incidents relied 
upon by the Board were “few” and “isolated” is the 
suggestion that the coercive oral statements did not 
reflect the policy of the Company. But that sugges¬ 
tion is belied by the undisputed fact that some of the 
statements were made by the Company’s president 
and by its general manger (supra, pp. 6-8, 9). More¬ 
over, since all of the Company’s officers and. super¬ 
visors who made the statements, harped on the single 
theme of a possible loss of the employment benefits, 
it is evident that their statements reflected a common 
policy. The emphasis placed by petitioner on the cir¬ 
cumstance that the warnings were given to compara¬ 
tively few of the employees is difficult to understand 
since, as the record shows, Mulherin, Lombardi, and 
Kehoe, 3 of the employees to whom anti-union state¬ 
ments were made, were all leaders in the Union’s 
organizational campaign (supra, pp. 6, 7-8, 9). 23 * 

Petitioner’s contention that the First Amendment 
precludes the Board from finding the preelection letter 
written by Schweitzer to be violative of the Act finds 
no support in N. L. R. B. v. Virginia Electric & Power 
Compan/y, 314 U. S. 469, upon which petitioner chiefly 
relies. In that case the Board rested a finding of 
illegal interference upon a bulletin and speeches which, 

25 Petitioner would have it appear that the incidents occurred 
over a long period of time in order to suggest that they were dis¬ 
sociated from one another. But the fact is that all of the coercive 
statements occurred between the date when petitioner first learned 
of the Union’s organizational activities and the Board election, 
a comparatively short period as organizational campaigns 
usually go. 


:WA? if 

■ * V K. « .*« •* 



in the view of the Supreme Court, the Board had 
considered wholly apart from other evidence of the 
employer’s hostility to outside organizations. The 
employer there contended that whether or not the 
bulletin and speeches were properly found to have 
been coercive, they were privileged under the First 
Amendment. The Supreme Court expressly rejected 
this contention, holding , that no constitutional issue 
was presented in either case. In so holding the Court 


* * * Neither the Act nor the Board’s order 
here enjoins the employer from expressing its 
views on labor policies or problems, nor is-a 
penalty imposed upon it because of any utter¬ 
ances which it has made. The sanctions of the 
Act are imposed not in punishment of the em¬ 
ployer but for the protection of the employees. 
The employer in this case is as free now as 
ever to take any side it may choose on this 
controversial issue * * * (477). 

The Court did not enforce the Board’s order, how¬ 
ever, because it was of the opinion that, standing 
alone, the bulletin and speeches could not be deemed 
coercive since they appeared to the Court to rely 
for their effectiveness upon nothing other than the 
inherent persuasiveness of the words themselves (314 
U. S. at 479). But the Court made it abundantly 
plain that if an employer’s utterances either on their 
face or “in connection with other circumstances” may 
be considered by the Board to depend for their effec¬ 
tiveness in any measure upon the employees’ fear of 



economic reprisal or hope of economic advantage, they 
amount “to coercion within the meaning of the Act” 
(314 U. S. at 477). Consequently, the Court re¬ 
manded the case to the Board to determine whether 
in the light of the employer’s entire “course of con¬ 
duct” his utterances amounted to “pressure exerted 
vocally” which “may no more be disregarded than 
pressure exerted in other ways” (314 U. S. at 477). 
And when the Board, in accordance with the remand, 
considered the bulletin and speeches in the light of 
the employer’s entire “complex of activities” (314 
U. S. at 477) and found them coercive, the Supreme 
Court sustained the Board’s conclusion ( Virginia Elec¬ 
tric Power Co. v. N. L . R. B., 319 U. S. 533, 538- 
539).“ 

Nor does N. L . R. B. v. American Tube Bending 

Co ., 134 F. (2d) 993 (C. C. A. 2), cert, denied 320 

U. S. 768, adopt a contrary view, for in that case the 

Second Circuit was unable to find in the employer’s 

“argument, temperate in form” (134 F. (2d) at 995) 

an intimation that the employer’s economic power had 

been invoked to give weight to his views. The Court 

emphasized that the record before it consisted of 

nothing but the utterances themselves and the occasion 
■ ■ ™ 

24 Accord: N. L. R. B. r. Clarksburg Publishing Co., 120 F. (2d) 
976,979 (C. C. A. 4)'; N. L. R. B. v. M. A. Hanna Co., 125 F. (2d) 
786, 790 (C. C. A. 6); N. L. R. B. v. William Domes Co., 135 F. 
(2d) 179,181 (C. C. A. 7), cert denied 320 U. S. 770; N. L. R. B. 
v. Schaeffer Hitchcock Co., 131 F. (2d) 1004,1007-1008 (C. 0. A. 
9); Utah Copper Co. v. N. L. R. B., 139 F. (2d) 788 (C. C. A. 10) ; 
N. L. R. B. v. Trojan Powder Co., 135 F. (2d) 337, 339 (C. C. A. 
3), cert, denied 320 U. S. 768. 
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of their delivery (134 F. (2d) at 995). Consequently, 
the Court could discern no “imponderable subtleties 
at work” ( Virginia Electric Power Co. case, supra, 
314 U. S. at 479) to transform the utterances in the 
eyes of the employees into “the manifestation of a 
determination which it is not safe to thwart” (N. L. 
R. B. v. Federbush Co., 121 F. (2d) 954, 957 
(C. C. A. 2)). 28 

In sum, the coercive oral statements that preceded 
the letter in themselves afford an adequate basis for 
the Board’s order; but they do more: they supply the 
setting in which, as the Board found, the letter 
assumed a coercive significance in the eyes of the 
employees. 

Point n 

THE BOARD'S ORDER IS VALID 

The order requiring petitioner to cease and desist 
from its unfair labor practices is of established valid¬ 
ity, as is the posting requirement (N. L. R. B. v. 
Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 
265). 

“It is clear, moreover, that the Court in the American Tube 
Bending case would have remanded the proceeding for redeter¬ 
mination by the Board if the record contained evidence of coercive 
statements or other intimidation which might have afforded a 
context permitting an inference to be drawn that the utterances 
were coercive in the setting of that intimidation (134 F. (2d) 
at 994). 

Furthermore, as the Board noted in its decision (App. 58), the 
Supreme Court denied certiorari in the Trojan Powder Company 
case on the same day it denied certiorari in the American Tube 
Bending case (320 U. S. 768). 



CONCLUSION 

It is respectfully submitted that the Board’s find¬ 
ings are adequately supported, that its order is valid, 
and that a decree should issue enforcing the order 
in full. 

Alvin J. Rockwell, 

General Counsel, 
Malcolm F. Halliday, 

Associate General Counsel, 
Roman Beck, 

Mozart G. Ratner, 

Attorneys, 

National Labor Relations Board. 

May 1944. 
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I. 

PLEADINGS AND OTHER PAPERS DESIGNATED. 

440 United States of America 

Before the National Labor Relations Board 
Trial Examining Division 
Washington, D. C. 

Case No. 2-C-5235 
In the Matter of 
Peter J. Schweitzer, Inc., 
and 

American Federation of Labor 

**•*••**•• 

Intermediate Report. 

Statement of the Case 

Upon a first amended charge filed September 20, 1943 
by American Federation of Labor, herein called the Union, 
the National Labor Relations Board, herein called the 
Board, by its Regional Director for the Second Region 
(New York, New York), issued its complaint dated Sep¬ 
tember 21, 1943, against Peter J. Schweitzer, Inc., herein 
called the respondent, alleging that the respondent at its 
plant in the City of Elizabeth, State of New Jersey, has en¬ 
gaged in and is engaging in unfair labor practices affecting 
commerce within the meaning of Section 8 (1) and Section 
2(6) and (7) of the National Labor Relations Act, 49 Stat. 
449, herein called the Act. Copies of the complaint and first 
amended charge accompanied by”notice of hearing thereon 
were duly served upon the respondent and the Union. 

In respect to the unfair labor practices the complaint al¬ 
leges in substance that from on or about January 1943, to 
the date of the issuance of the complaint, the respondent 
has disparaged and expressed disapproval of the Union, 
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lias interrogated its employees concerning their union affili¬ 
ations ; has urged, persuaded, and warned its employees to 
refrain from assisting, becoming members of, or remaining 
members of the Union; has urged, persuaded, and warned 
its employees to refrain from engaging in collective bar¬ 
gaining; has urged, persuaded, and warned its employees 
to deal directly with it on wages, hours, and other condi¬ 
tions of employment; has urged, persuaded, and warned 
employees who had become members of the Union to re¬ 
nounce and repudiate the Union and has urged, persuaded, 
and warned its employees not to vote for the Union at an 
election to be held by the Board on July 23, 1943, and by 
such conduct has engaged in unfair labor practices, within 
the meaning of Section 8 (1) of the Act. 

441 The answer of the respondent duly filed Septem¬ 
ber 29, 1943, admits all the allegations of the com¬ 
plaint pertaining to the existence of the respondent and the 
nature, character and extent of the business transacted by 
it, as w’ell as the allegation that the Union is a labor organ¬ 
ization within the meaning of the Act, and that on or about 
July 3, 1943, the Board ordered an election to be held 
amongst the production and maintenance employees of the 
respondent at its Elizabeth plant for the purposes of de¬ 
termining whether or not the Union should be certified as 
the exclusive bargaining agent for its employees, which 
election was scheduled to be held by the Regional Director 
of the Board for the Second Region on July 23, 1943. The 
answer denied, however, all the allegations of the complaint 
with reference to the engagement by the respondent in any 
unfair labor practices. 

On July 3,1943, the Board, pursuant to a petition filed by 
the Union and a hearing held thereon, issued its Decision 
and Direction of Election in Case No. R-5539, to be held 
among the production and maintenance employees of the 
respondent at its Elizabeth plant. On July 23, 1943, the 
election w r as duly held. On July 24, 1943, the Regional Di¬ 
rector for the Second Region issued his election report 
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which reflected a result of the election adverse to the Union. 
Immediately thereafter the Union filed its objections to the 
election and on August 3, 1943, the Regional Director for 
the Second Region filed his report on such objections, rec¬ 
ommending that the Board direct a hearing to be held be¬ 
fore a Trial Examiner in connection therewith. On August 
14, 1943, the Board entered its order directing that a hear¬ 
ing be held on said objections in Case No. R-5539 and that 
that case, pursuant to Article II Section 36 (b) and Article 
III Section 11 (b) (2) of the National Labor Relations 
Board’s Rules and Regulations—Series 2 as amended, be 
consolidated with Case No. 2-C-5235, in which the original 
charge herein had then been filed. 

Pursuant to notice, a hearing on the consolidated cases 
was held on October 7 and 8, 1943, at Newark, New Jersey, 
before R. N. Denham, the undersigned Trial Examiner, duly 
designated by the Chief Trial Examiner. The Board and 
the respondent were represented by counsel. The Union 
appeared by its official representative. All parties partici¬ 
pated in the hearing where full opportunity was afforded 
them to be heard, to examine and cross-examine witnesses 
and to introduce evidence bearing upon the issues. A mo¬ 
tion by the respondent for a bill of particulars, duly filed 
September 30, 1943, had previously been considered by the 
Trial Examiner and granted in part. To the extent that the 
motion was granted a bill of particulars was duly served 
upon counsel for the respondent, whereupon respondent 
proceeded in the hearing without objection or exception to 
the adequacy thereof. At the commencement of the hear¬ 
ing, counsel for the respondent moved for the severance of 
Case No. R-5539 from Case No. 2-C-5235. The motion was 
denied. Counsel for the respondent then entered his objec¬ 
tion to participation in the hearing on the complaint case 
by the American Federation of Labor for the reason that 
it had not formally intervened in that action. The objec¬ 
tion was overruled. At the conclusion of the taking of all 
testimony, the motion of counsel for the Board to conform 
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all pleadings to the proof was granted without objection 
and made applicable only as to the correction of dates, 
names, and other minor recitals not affecting the issues of 
the case. Motion of counsel for the respondent to dismiss 
the entire proceeding for failure of proof was taken under 
consideration and is now denied. Oral argument was heard 
at the conclusion of the taking of evidence and is a part of 
the record. A written brief has been received from counsel 
for the respondent. 

442 Upon the basis of the foregoing and after having 
heard and observed all the witnesses and considered 
the exhibits admitted into evidence, and upon the entire rec¬ 
ord herein made, the undersigned makes the following: 

Findings of Fact 
I. The business of the respondent 

Peter J. Schweitzer, Inc., is a New York corporation en¬ 
gaged in the manufacture and distribution of paper and 
paper products, operating two plants, one at Spottswood, 
New Jersey, and the other at Elizabeth, New Jersey. Each 
plant employs approximately 225 production and mainte¬ 
nance workers in addition to persons in clerical, supervis¬ 
ory, and other capacities. Only the Elizabeth, New Jersey 
plant is involved in this proceeding. 

During the past year the corporation has imported raw 
materials in the manufacture of paper and paper products, 
of the value of more than $100,000, and during the same 
period has shipped manufactured paper products in inter¬ 
state commerce in amounts exceeding $100,000 in value. 
Virtually all the raw materials used by the respondent in 
its business have been shipped to it from States other than 
New Jersey and its manufactured products have been 
shipped almost entirely to points outside the State of New 
Jersey. It is conceded that for the purposes of this matter, 
the respondent is engaged in commerce within the meaning 
of the Act. 1 

1 The foregoing findings are based on a written stipulation of the respon¬ 
dent which is a part of the record. 
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II. The organization involved 

The American Federation of Labor is a labor organiza¬ 
tion admitting to membership the employees of the respon¬ 
dent. 

III. The unfair labor practices 

Respondent is engaged in the manufacture of cigarette 
paper, condenser paper, and stock for carbon paper. Louis 
Schweitzer, the respondent’s president, maintains an office 
at the Elizabeth plant as well as one in New York City. 
George Mintz is the manager of the Elizabeth plant and, 
with Schweitzer, has charge of and directs the business and 
operations of that plant, including all matters having to do 
with personnel, and industrial and labor relations. Carl 
Gartner is chief maintenance engineer, charged with re¬ 
sponsibility for maintaining all the machinery and equip¬ 
ment. He has about 50 men working under him and ad¬ 
mittedly is a supervisory employee with fall power to hire 
and discharge and effectively to recommend changes in 
working conditions. Denmar Dixon is foreman of the fin¬ 
ishing department with from 40 to 50 employees under him 
and likewise admittedly is a supervisor. Up until March 
1943, the operations of the finishing department were di¬ 
vided into several divisions which included winding the 
paper on bobbins for delivery, after slitting it into the de¬ 
sired widths. This operation was under the foremanship 
of one Robert Jones while Dixon, with a staff of about six 
people was in charge of the shipping department where the 
finished paper is wrapped and prepared for shipment. In 
March 1943, Jones was promoted to another plant of the 
respondent and all the operations in the finishing depart¬ 
ment were consolidated under the foremanship of Dixon. 
Alfred Thorn is a maintenance man whose sole duty is to 
keep the winding machinery in operating condition. He 
has no one working under him, confines all his work to the 
winding room, and takes orders from Dixon in general, as 
well as from Gartner where maintenance problems 
443 are involved. John Piccirello is an inspector of cig- 
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arette paper only. His sole job is to inspect the cig¬ 
arette paper in process of manufacture and again prior to 
shipment, to insure that no defective paper is placed in the 
hands of the respondent’s customers. There is a girl who 
works with him and who, to some extent, is under his su¬ 
pervision, although she usually works independently and 
only comes to him for directions, advice, and instruction 
when she finds it necessary for the proper performance of 
her duty. He has no power to hire, discharge, discipline or 
recommend action as to either the girl who works with him 
or any other employee and takes his orders directly from 
Dixon. He checks paper for defects, rejects defective paper 
and advises Dixon on major defects found. If he finds de¬ 
fective paper coming off the paper making machine, he also 
directs the machine to be stopped until the defects can be 
located and corrected. It is conceded that Schweitzer, Mintz, 
Dixon and Gartner are supervisory employees in every 
sense. The supervisory status of Thorn and Piccirello is 
contested and it is found that neither of them has any su¬ 
pervisory power or authority or in any other manner rep¬ 
resents or speaks for management in their contacts with 
employees. 2 

2 In making preparations for the election, the respondent was requested by 
the representative of the Board to supply him with a list of the persons on the 
pay roll, classified as to jobs and departments. The initial list was prepared 
under the supervision of Mintz at the Elizabeth plant and consisted merely 
of the names appearing on the pay roll with abbreviations designating their 
respective jobs. This list was sent to the New York office and turned over to 
counsel for the respondent, who boke down the list into groups reflecting the 
various production and maintenance departments. The list as prepared by 
counsel, contains a group under the general heading of “Executive (Super¬ 
visory) Administrative Department.” The names of Thorn and Piccirello 
appear in this list, Thorn being designated “chief maintenance men” and 
Piccirello being designated “chief inspector.” Mintz testified that he de¬ 
scribed Thorne and Piccirello as shown on the final list, solely for purposes of 
identification and not to indicate that they are supervisory employees. There is 
no evidence that their duties are or ever have been other than as shown in the 
text above. Subsequently, the attorneys for the respondent, at the request 
of the representative of the Board, furnished the Board a list of all the em¬ 
ployees, who, in their opinion, made up the appropriate unit as described in 
the Board’s Order and Direction of Election. Neither Thorn nor Piccirello 
appeared on this list. It developed in the course of the hearing that the actual 
lists in both instances were made up by persons who were not fully acquainted 
with the duties and responsibilities of the parties involved and that the actual 
duties and responsibilities of both Thorn and Piccirello were non-supervisory. 
Notwithstanding the fact that the respondent failed to include them in the 
list of eligibles, the above finding that these two men were non-supervisory and 
non-representative of management reflects their actual status. 
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In January of 1943, some of the employees signed a peti¬ 
tion directed to Schweitzer, setting forth several grievances 
they desired to have corrected. This petition w’as signed by 
a substantial majority of the employees and ultimately was 
presented to management. Upon receiving the petition, 
Schweitzer directed Mintz to have the employees of the va¬ 
rious departments pick out a group to represent them and 
to confer with him on the subject of the grievances men¬ 
tioned. The contents of the petition were not developed in 
the course of the hearing and the original petition itself 
■was not available, although search was made for it among 
the files and records of the respondent. Mintz conveyed 
Schweitzer’s message to the employees primarily involved, 
but after a lapse of several days it developed that none of 
the men -were willing to urge the grievances before 
Schweitzer, whereupon Mintz suggested four or five 
444 in the “front” production departments, whose names 
were on the petition, to act as such a committee. 
Among those who had signed was one Carmen LaSalle, a 
backtender who with several others, works at the rear of 
the paper-making machine and somewhat away from the 
main portion of the manufacturing division. "When LaSalle 
discovered that the committee had been selected by Mintz 
and that he was not included on it, he procured his designa¬ 
tion from among his own group and thus became a member. 
Arrangements were made to meet with Schweitzer on the 
afternoon of January 22. During the morning of that day, 
LaSalle called at the office of Samuel Isard, the represen¬ 
tative of the American Federation of Labor in Newark, New 
Jersey, and discussed with him the matter of effecting an 
organization of the employees at the Elizabeth plant. In 
this conversation, LaSalle stressed the good relations be¬ 
tween the employees and management and stated that if 
organizational activities were to be undertaken they must 
be wholly in the hands of the employees and be carried on 
without an organizer from the Union. LaSalle insisted 
that all organizational activities be conducted on the high- 
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est possible plane, that no solicitation be allowed on com¬ 
pany time or property, and that no type of coercion be in¬ 
dulged- in, in order that the employees would have unham¬ 
pered freedom in the matter of the selection of the A. F. 
of L. if they should desire to go forward. Isard agreed 
to let them try this method of organization and supplied 
LaSalle with a number of membership application cards. 
In the afternoon, LaSalle, with the rest of the committee 
met with Schweitzer and spent considerable time discussing 
the grievances that had been enumerated in the petition. 
The only evidence as to the nature of the grievances or the 
manner in which they were disposed of, was the testimony 
of LaSalle who stated only that the grievances were dis¬ 
posed of and that it was agreed the company would post a 
typewritten notice in the plant describing the proceedings 
that were had and the results and decisions reached at the 
meeting with the committee. 

From this time forward, LaSalle was active in soliciting 
the employees for their union membership, but did so se¬ 
cretively and in such a manner that it did not come to the 
attention of the respondent until the latter part of March 
when Isard called a meeting for organizational purposes. 
Exactly what transpired at this meeting is not material and 
was not disclosed in the testimony other than that appar¬ 
ently no organization was accomplished and the meeting, 
presided over by Isard, became little more than a “get- 
together” gathering. 

Within the next day or two, the fact that the Union was 
engaging in organizational activities and had held.the 
meeting, was brought to the attention of Mintz and 
Schweitzer by some of the employees. At about this time 
Schweitzer and Gartner, the chief maintenance engineer, 
had a discussion concerning the morale of the employees. 
Schweitzer mentioned that it had come to his attention that 
a number of the employees in the plant had expressed the 
opinion that Schweitzer was unapproachable for the pur¬ 
pose of discussing grievances or other matters of that gen- 
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eral character, and inquired of Gartner what he knew about 
it. Gartner confirmed this and stated there were a number 
of the men who felt that way. Schweitzer, who apparently 
was quite approachable so far as the older employees are 
concerned, immediately asked Gartner to go into the plant 
and send in to him one of the men who had expressed such 
an opinion. Gartner did as he was instructed, selecting 
Joseph Mulherin, a maintenance machinist normally em¬ 
ployed on the night shift and telling him that Schweitzer 
desired to see him in the office. When Mulherin reached the 
office, Schweitzer and Gartner were waiting for him. He 
was introduced to Schweitzer by Gartner. Although Mul¬ 
herin had been employed since May 1940, he had never met 
Schweitzer, who opened the- conversation by inquiring 
whether Mulherin knew about >any complaints the men were 
making in the plant, at the same time assuring him that 
any of the men could feel free to call on him at any time. 

At first Mulherin found it difficult to recite any corn- 
445 plaints except as to one man whose wife had recently 
had a baby but who did not receive the customary $50 
gift which the company gave to all employees upon the ar¬ 
rival of a child. Schweitzer had the records checked while 
Mulherin was still with him and found that the man actually 
had received the $50 referred to, and so advised Mulherin. 
Then Mulherin spoke about his own situation and com¬ 
plained that since he was working on the night shift and 
was only on a 40-hour per week basis, he felt he should be 
put on a 48-hour week basis and given the benefit of the 
overtime involved. Schweitzer told him that he would look 
into the matter, although he did not see how a night-shift 
man could be worked on a regular 48-hour basis, but would 
see what could be done. In the course of this conversation, 
Schweitzer also discussed the various free benefits -which 
the company provided for the employees, including life in¬ 
surance, sick benefits, hospitalization and some other items 
that are furnished without cost to the employees. Although 
Mulherin had received a raise in his pay rate, from $1.12 to 
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$1.15 per hour, just 2 weeks before, he complained to 
Schweitzer that he should be raised to the highest rating 
of the maintenance mechanics in the plant which was then 
$1.21 per hour, and was assured by Schweitzer that they 
would see what could be done about that as well. Immedi¬ 
ately following this interview, Mulherin was in fact raised 
from $1.15 per hour to $1.21 per hour, and was in fact put 
on a 48-hour week basis. The 48-hour week basis was kept 
in effect for him only two weeks and was then terminated 
when his record of overtime was checked. Mulherin testi¬ 
fied that when the conversation with Schweitzer was opened, 
Schweitzer mentioned his attendance at the Union meeting 
just held and used that as a preface to his inquiry as to 
what his grievances were. Mulherin further testified that 
after he had explained his grievances and Schweitzer had 
tentatively promised to give him what he was requesting, 
Schweitzer inquired whether, if he got the things he was 
asking, he would continue his affiliation with the Union. 
Mulherin testified he made no commitment on this. 
Schweitzer, on the other hand, testified that the word 
*‘Union” was not mentioned at any stage of his conversa¬ 
tion with Mulherin. However, there is credible testimony 
that, at a meeting shortly following the conversation be¬ 
tween Schweitzer and Mulherin, the latter made the state¬ 
ment that the Union would have to speed up its operations 
if they expected him to remain in the picture since he had 
seen Schweitzer and had, as he expressed it, “got what I 
wanted,’* and that unless the Union did something in the 
next couple of weeks, he would have to pull away from the 
Union, or take a chance on being discharged. Mulherin did 
not enlarge on this or state that Schweitzer had laid down 
any conditions when they discussed his grievances or de¬ 
mands, although he was emphatic in his testimony, that 
Schweitzer had asked whether, now that he was getting 
what he wanted, he was going to continue with the Union. 

The fact that Schweitzer’s conversation with Gartner 
concerning dissatisfaction among the employees occurred at 
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about the time Schweitzer first learned of the union activi¬ 
ties, and that he immediately called one of the dissident em¬ 
ployees to his office and granted his wage and hours de¬ 
mands, and also the fact that very shortly thereafter, Mul- 
herin warned his union associates that he would have to 
disassociate himself from them unless they acted quickly, 
all lend more color to Mulherin’s testimony which indicated 
that Schweitzer’s conversation was prompted by his knowl¬ 
edge of the Union’s activity, and of Mulherin’s activities 
in the Union as well, and that Schweitzer suggested to 
Mulherin that if his demands were satisfied he ought not 
then join the Union, than they do to Schweitzer’s denial 
that the union activities played any part in the conversation 
and that the Union "was ever mentioned. As a witness, 
Mulherin was not impressive. His conduct on the witness 
stand and his general attitude was such as to give credence 
to the respondent’s statement that when Mulherin was dis¬ 
charged in June 1943, it was because of insubordination to¬ 
ward Dixon, his foreman. Notwithstanding this, the sur¬ 
rounding circumstances are corroborative of his tes- 
446 timony and it is therefore found that in his conversa¬ 
tion with Mulherin, Schweitzer did call attention to 
the union meeting as above recited, and did suggest to 
Mulherin that if his demands were met, he ought not to join 
the Union. 3 It is found that by the foregoing treatment of 
the individual grievances of a dissident employee known to 
have recently interested himself in the Union at a time when 
there was much dissatisfaction in the plant and the Union 
was actively organizing, and by advising such employee to 

3 Mulherin’s employment and time record disclosed that since the first of 
January he has worked less than 48 hours per week cn only five occasions and 
that in the main, he has worked an average of in excess of 50 hours per week. 
This was brought out in the course of his cross examination when he explained 
that the reason he wanted to be put on a regular 48 hour week basis was to 
be able to know that he would never have less than 48 hours of work per week 
and not be dependent upon intermittent over-time as he had in the past, even 
though such overtime may have run his hours up to a total of more than 48 
in some weeks. Stress was laid upon his overtime work by the respondent in 
attacking the credibility of Mulherin’s testimony and his "general good faith. 
However, in view of the previous findings and comments, no finding on this 
line of testimony appears to be indicated. 
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abandon the Union in consideration of favorable treatment 
of his grievances, the respondent has interfered with, re¬ 
strained, and coerced its employees in the exercise of the 
rights guaranteed in Section 7 of the Act. 4 

Shortly after the existence of the union activities was 
discovered by Schweitzer in March 1943, the report came 
to him that union cards were being distributed in the plant 
during working hours and that one Charles Lombardi, one 
of the older employees who had been with the respondent 
for approximately 17 years, had been active in making such 
distribution. Upon receiving this information, Schweitzer 
contemplated placing restrictions upon such activities on 
company time, and called Lombardi to the office in order to 
verify the report he had received. When Lombardi re¬ 
ported, Schweitzer inquired as to whether he had been dis¬ 
tributing cards on company time, and received an affirma¬ 
tive reply. Schweitzer made no comment and subsequently 
took no action to restrict the activity. Following this in¬ 
quiry and Lombardi’s reply, nothing further was said about 
the Union or union activities during the rest of the con¬ 
versation. For many years it has been a custom of the 
respondent to present each employee with a gift of $50 when 
he marries and another gift of $50 upon the birth of a 
child. During his conversation with Schweitzer, Lombardi 
announced that his wife was about to give birth to a child 
and he was promptly given the usual gift of $50. A few 
days later, when it was discovered that the wife would 

4 It is undcnied that Gartner was present throughout the conversation be¬ 
tween Mullierin and Schweitzer. Although he is still in the respondent’s 
employ, he was not called as a witness to support Schweitzer’s testimony con¬ 
cerning the conversation, nor to testify concerning the following, also* from 
Mulherin’s testimony describing the termination of his visit to Schweitzer’s 
office: 

Q. Did you leave in the company of Mr. Gartner or did you leave alone? 

A. I left in the company of Mr. Gartner. 

Q. Did you have any conversation with Mr. Gartner? 

A. Yes, he started telling me then about all the benefits the company 
gives you and the insurance and that possibly you might lose them if the 
union goes in. So they came out with it if I would kind of help the 
company along. 

Q. Did he explain what he meant by helping the company along? 

A. No, not very well, not to come right out with it, no. 
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447 be required to undergo a caesarian operation in or¬ 
der to deliver the child, Lombardi advised Schweitzer 
of this fact and of the fact that such an operation would 
increase the cost of his wife’s confinement, whereupon 
Schweitzer doubled the usual gift and presented Lombardi 
with an additional $50 to help defray the added cost. This 
procedure -was in line with the customary relations of the 
respondent with its employees and carries with it no im¬ 
plication. It has also been the custom for many years, for 
the company to maintain a trust fund which is available to 
the employees for small loans from time to time, which are 
liquidated by weekly payments, without interest. In July 
of 1943, Lombardi found himself in need of additional funds 
and obtained a $50 loan from this fund. He had previously 
made a number of other similar borrowings all of which 
have been paid back in regular course. The current loan 
is now being liquidated through small weekly payments. 
This transaction also carries no implication applicable to 
this controversy. Schweitzer’s inquiry of Lombardi with 
reference to the distribution of union cards on company 
time carried w’ith it no threats, and falls into the classifica¬ 
tion of an appropriate inquiry made in contemplation of 
the announcement of an entirely proper administrative rule. 
It is found that the foregoing conduct of Schweitzer in his 
relations with Lombardi was not in derogation of any part 
of the National Labor Relations Act. 

Some time following his conversation with Schweitzer, 
Lombardi told his foreman, Dixon, about it. According to 
Lombardi’s testimony, which was not denied by Dixon, the 
latter replied to him in substance: “Why do you do a thing 
like that, after all the man has done for you?” There ap¬ 
pears to be a substantial degree of camaraderie existing 
between Dixon and many of the employees working under 
him, which results in numerous “man-to-man” conversa¬ 
tions pertaining to matters of mutual interest to the em¬ 
ployees, both supervisory and otherwise, as individuals. 
In these conversations between Dixon and those working 
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under him, the relation of foreman and subordinate appears 
ordinarily to be ignored and such conversations regarded 
by the employees as entirely personal and not carried on 
with Dixon as their foreman, but only as an individual. In 
view of this, it is found that the foregoing remarks of 
Dixon do not constitute interference, restraint, and coercion 
of the employees in the exercise of the rights guaranteed in 
Section 7 of the Act. 

Stella Mazur, an inspector and counter in Dixon’s de¬ 
partment, who has been employed by the respondent for the 
past 10 years, was approached by Lombardi in the latter 
part of February 1943, and threatened with violence if she 
did not sign an application for membership in the Union. 
She signed as requested. About a month later, in the course 
of a conversation with Dixon, he asked her whether she had 
signed a card with the Union. She evaded his question but 
as the conversation progressed, he told her that it made no 
difference to him whether she signed a union card or not; 
that it was the privilege of the employees to do as they 
pleased. He did state, however, that while he knew noth¬ 
ing about it, he felt they might be endangering their free 
hospitalization and sick benefits if the employees joined the 
Union. Dixon did not deny this conversation when he was 
on the stand. 

Joseph Kehoe, an employee of 5 years standing, signed 
an application card with the Union on February 8, 1943, 
and attended the second of the two union meetings, which 
was held in April 1943. He was an active union member 
and distributed cards and solicited among the employees. 
In May he had occasion to talk with Mintz about a job 
he had been trying for and was told that if he could show 
he had the ability to fill it he would receive consideration. 
During this conversation, the subject of the Union was 
brought up and discussed along general lines. Kehoe was 
hazy as to the manner in which the subject arose and as 
to the topics that were discussed. He recalled, however, 
that they talked about the hospitalization benefits 
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448 and that on this subject Mintz said: “I am an em¬ 
ployee like the rest of you and I would not like to 
lose my hospital benefits.” To that, Kehoe replied that he 
thought that they probably -would lose them if they joined 
the Union. He could not recall what immediately followed 
this but remembered that Mintz had told him that Schweit¬ 
zer was trying to get more money for the men and was do¬ 
ing all he possibly could for them and authorized Kehoe 
to pass that word to the men in the mill if he cared to do 
so. On cross-examination Kehoe testified that he under¬ 
stood Mintz to be talking about the Union, but that, not¬ 
withstanding this, he is and was positive that Mintz was not 
attempting to influence him concerning the Union. 

LaSalle, the employee who actually initiated the union 
movement in the shop by his visit to Isard on January 22, 
1943, testified that he and Piccirello, the cigarette paper 
inspector, are acquaintances of long standing and have been 
particularly friendly during the 22 months of LaSalle’s em¬ 
ployment with the respondent. He testified further that 
Piccirello is violently opposed to unionization and that in 
one of the numerous arguments he had with Piccirello, the 
following colloquy took place:—Piccirello stated: “I am 
against organized labor. I can’t see wiiat organized labor 
can do for me, except we may lose the benefits that are 
coming out of the company.” LaSalle’s reply was, “What 
makes you think that Mr. Sclnveitzer would stoop to such 
a level to deprive these benefits from us because the men 
are willing to accept collective bargaining or organized la¬ 
bor.” Piccirello’s comment was “I don’t know • • • but 
you never can tell what will happen.” 

LaSalle also testified to a conversation with Alfred 
Thorn, the maintenance man heretofore referred to. La¬ 
Salle is not a friend of Thorn but was generally known 
throughout the plant as the chief exponent of the Union. 
This conversation took place in April or May, in the locker 
room wrhere LaSalle had gone for a smoke. Several other 
men were there in addition to Thorn. LaSalle was ad- 
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dressed by Thorn with the inquiry, “Well, how is the Union 
coming along?” When LaSalle replied that it was doing 
as well as could be expected, Thorn asked, “What do you 
fellows expect to gain from all of these activities?” La¬ 
Salle described what he thought they had to gain, where¬ 
upon Thorn’s next reply was, “How does that compare 
with what you have to lose?” LaSalle’s reply to this was, 
“Well all I can tell you is what I told Pic (Piccirello) . . . 
I doubt very much whether Mr. Schweitzer will take the 
benefits that everyone seems to be worrying about losing 
because of organized labor.” Thorn’s reply was, “you 
never can tell.” LaSalle then said, “You have no facts 
to prove that Mr. Schweitzer will do so. If you don’t have 
them, please don’t say them.” This ended that conversa¬ 
tion. Since it has been found that neither Piccirello nor 
Thorn occupied a supervisory position or stood in a cate¬ 
gory which would justify employees in believing that they 
were speaking on behalf of management, it is unnecessary 
to make a finding as to whether the comments by Piccirello 
or Thorn constituted interference, restraint, or coercion. 5 

The only other witness testifying to any matter in con¬ 
nection with the expression of an opinion by any of the 
supervisory employees was Tony Louzauskas who had been 
in the employ of the company since April or May 1941, 
under the supervision of Dixon in the finishing department. 
Louzauskas signed an application for membership in the 
Union in January 1943. Some time later he had a conver¬ 
sation with Dixon which can best be described by quoting 
from his testimony as follows: 

449 Q. Shortly after you signed the card do you recall 
having a conversation with Mr. Dixon concerning 
the union? A. Yes. I was at my work and he come up to 
me and says, “I hear there is a union flying around. Did 
you sign up?” I says, “Well, "when I am where there is a 

■> The respondent contended throughout the hearing that neither Piccirello 
nor Thorn was a supervisory employee or that they stood in any capacity 
which would charge the respondent with responsibility for their expressions 
of opinion. Neither of these men appeared as witnesses. 
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union, I was always a union man.” He says, “What do 
you expect to gain by the Union?” I says, 1 ‘Look, be¬ 
tween me and you it is a man’s privilege for protection, it 
is a man’s privilege to join a union”; I said, “that is a 
privilege we have.” He says, “What do you expect to 
gain by it?” I says, “Seniority and security too. When 
somebody wants to fire somebody they have got to have 
good reason and not just come up and get fired,” and so 
he walked away, and later on in the day he comes back to 
me and he savs, “Well, vou are liable to lose vour hos- 
pitalization, insurance and everything else, the benefits we 
have here.” I says, “Look, as far as insurance, we have 
to have insurance even if we have to pay for it.” 

Louzauskas’ testimony also affords a reflection of Dixon’s 
relationship with the persons who worked under him and 
the manner in which they regarded such opinions as he ex¬ 
pressed. To illustrate this, the following is taken from 
Louzaukas’ testimony on cross-examination: 

Q. So there wasn’t really any significance to this dis¬ 
cussion in connection with your general reason for joining 
the union? A. That is right. 

Q. Did you feel that Mr. Dixon intended to intimidate you 
in anv wav? A. No; I felt he alwavs talked to me in a 
nice way; he was trying to point out his point of view. 

Q. In other words, you felt that Mr. Dixon was just giv¬ 
ing you his personal opinion? A. Yes, sir, that was w T hat I 
figured he was telling me. 

Q. You did not feel he was giving you the opinion of Mr. 
Dixon as a foreman or as superintendent of that depart¬ 
ment? A. Well, the way he always talked, just like it was 
his opinion. I don’t know. 

Q. You did not get the impression he was speaking in 
his official capacity for the company? A. No, like a fellow 
worker, he was talking to me. 

Q. That is w’hat I mean. A. That is what it sounded like. 

Against the foregoing background, the Union on April 
23,1943, filed its petition at the Regional Office in New York 
City for investigation and certification of representatives. 
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A hearing on the petition was held on June 16, 1943, and 
on July 3, 1943, the Board issued its Decision and Direc¬ 
tion of Election to be held among the production and 
450 maintenance employees of the respondent. The elec¬ 
tion was scheduled to be held and was held on July 
23, 1943, and appropriate notices were posted at the plant 
by the Regional Director. On July 22, 1943, the Union 
prepared and distributed among the employees a printed 
circular setting forth, in well chosen and unemotional lan¬ 
guage, a resume of the benefits to be derived from represen¬ 
tation by the Union and urging the employees to vote in 
favor of the Union. It made no mention of or intimated 
any misconduct on the part of the respondent or any of 
its representatives. On July 21, 1943, the respondent pre¬ 
pared and mailed to each of its employees at their respec¬ 
tive home addresses, by special delivery mail, a letter call¬ 
ing attention to the importance of the forthcoming election, 
and describing its labor relations policy, its past relations 
with its employees and certain benefits it has accorded to 
them, specially listing life insurance, pensions, hospitali¬ 
zation, sick and accident benefits and several other items 
which were provided by the respondent without expense 
to its employees, and inquiring whether they knew of any 
other plant, whether unionized or not, where the employees 
fared as well. 

Schweitzer testified that he subscribes to a published ser¬ 
vice which keeps him advised on labor relations matters 
and that in that manner he became familiar with the letter 
that was sustained by the Circuit Court of Appeals for the 
Second Circuit in its decision denying enforcement of the 
Board’s order against the American Tube Bending Com¬ 
pany. 6 He further stated that for some time prior to the 
election, he had contemplated either addressing his em¬ 
ployees or writing them a letter to refresh their memories 
“regarding certain facts concerning the company” so that 
they would bear these facts in mind when voting; that he 

6 44 N. L. R. B. 121; reversed April 5, 1943, 134 F. (2d) 993 (C. C. A. 2); 
cert, denied October 18, 1943. 
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started preparing the letter here under consideration a 
week or 10 days before the election, and that he purposely 
timed the mailing of it so it would be in the hands of the 
employees on the date previous to the election and be fresh 
in their minds w’hen they -went to the voting booths. 

The Schweitzer letter admittedly is patterned after the 
American Tube Bending Company letter, except that in 
many parts, where the American Tube Bending Company 
letter generalizes, Schweitzer’s letter is specific in its refer¬ 
ences to unionization. On the other hand, many of the 
statements in Schweitzer’s letter are either lifted verbatim 
from the American Tube Bending Company letter or are no 
more than paraphrases taken from it. 7 

7 The full text of the letter is as follows. (On letter head of Peter J. 
Schweitzer, Inc.) 

TO OUR EMPLOYEES: 

Next Friday will be an important day for all of us. What I am about 
to tell you now I would have preferred to say personally, but because 
of the difficulty of getting all of the shift workers together, I am forced 
to do the next best thing and that is to write to you. 

On Friday there will be an election to determine whether you want the 
American Federation of Labor to have the right to represent you in re¬ 
gard to wages, working conditions, etc., or whether you want to continue 
the way we have been doing. Your Company recognizes the right of every 
employee to join any union that he may wish to join and such member¬ 
ship hall not affect his position with the Company. On the other hand, 
we feel that it should be made clear to you that it is not necessary for 
you to join any labor organization if you do not want to. This election 
will be by secret ballot. No one can possibly find out how you vote. 
The election will be decided by the majority of those voting, so BE 
SURE TO VOTE, even if it happens to be your day off, or you are on 
vacation. 

Some of you may wonder if the fact that you signed some card dis¬ 
tributed by "the union requires that you vote for the union. The answer is 
no. You have the right to vote exactly as your conscience tells you to at 
the time that you are voting. Let me repeat again. The ballot is secret, 
and no one can possibly know how you voted. 

I do not know what you have been promised by others. I do know' that 
for over twenty years we have enjoyed the most pleasant relationship 
with our employees. As A1 Smith used to say, * ‘ Let’s look at the record. * ’ 

YOUR WAGES: It is our policy to pay higher wages than the average 
of the companies engaged in the same line of business as we are. This we 
are doing and will continue to do as long as it is possible. 

EMPLOYEE BENEFITS: All employees working for this Company 
are receiving the following benefits: 

life insurance. 

Pension trust (covering employees with us at least five years). 

Sickness and accident benefits. 

Hospitalization and medical and surgical insurance for themselves, their 
wives and their children. 
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451, The election was held on July 23,1943, with results 
that were adverse to the Union by more than two to 
one. Immediately following the announcement of the re¬ 
sult, the Union filed its objections to the election, based 
solely on the circulation of the letter above referred to. It 
made no mention of any other or extraneous intimidation, 
coercion or restraint. 

The original charge, filed by the Union on July 26, 1943, 
likewise refers only to the circulation of the letter as an 
unfair labor practice. The first amended charge dated 
September 20, 1943, upon which the complaint herein was 


Vacation with pay. 

Christmas bonus. 

Emergency loans (without interest). 

All of these are paid for entirely by the Company. 

Check up with your friends who are working for other companies which 
may or may not have a union and see whether they are getting all these 
benefits and in cases where they may be getting some of them do they 
have to pay for them in part or in whole. 

Talk with your fellow employees who have been with the Company for 
some time. Ask them whether they had to fight for wage increases, or 
whether it has been the practice of the Company to give these voluntarily. 
Ask them what happened in 1932 during the depression when, rather than 
lay many of them off, they were kept on, even though the work they did 
was not necessary. What was happened in the last few months when a 
paper machine was shut down, due to boiler or other changes? Were the 
men laid off, or did we keep them busy, although we could have saved 
money by laying them off? How about the 7% increase that we put into 
effect just before the wage freeze? Did we have to do this, or were we 
thinking of our employees and the fact that the wage freeze might stop 
any increase? 

Everything that we have ever done for our employees has been done 
without fuss or fanfare, but I do feel that this is the time to talk about 
these things. Ask yourself whether you honestly think that any one or 
any union could have done as well or better for you, or could have had 
your interests more at heart than we have. 

One more thing I would like to suggest. This is an important election. 
For many of you it may be the most important election you will ever 
vote in. It bears directly on your welfare and those dependent on you. 
The war has given us all many new problems—problems that make us 
nervous and jittery. Don’t let your thinking become warped, because of 
these problems. Remember that your Company is not responsible for 
higher food prices, wage freeze, or rationing. Think clearly of those things 
your Company is responsible for and ask yourself if it has met them 
properly. 

And now I’ll close with this promise. In the past your Company has 
tried to play the game honestly, fairly and always with the welfare of its 
employees in mind. Whatever the election on Friday decides, your Com¬ 
pany will still continue to play the game, knowing that your interests and 
our interests are exactly the same. 


PETER J. SCHWEITZER, INC. 
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issued, charges the respondent with interfering with, re¬ 
straining, and coercing its employees by disparaging the 
Union, urging the employees to refrain from becoming 
members of the Union and warning them not to vote for 
the Union at the election. 

452 Conclusions as to unfair labor practices 

A. As to interference, restraint and coercion by general 
conduct of supervisory employees. 

It has been found that the respondent, by Schweitzer’s 
conduct toward Mulherin, has interfered with, restrained, 
and coerced its employees in the exercise of the rights guar¬ 
anteed in Section 7 of the Act. It has also been found that 
Piccirello and Thorn are not supervisory employees and 
that the respondent is not chargeable with or responsible 
for their activities in the union controversy in the plant and 
it is now found that the conversations held by Dixon and 
Mintz with the employees as above set out, were not in¬ 
tended to be and were not regarded by the employees ad¬ 
dressed, and were not in fact, of an interfering, coercive, 
or restraining nature, and that they were not made or re¬ 
garded by the employees as being made in their supervisory 
capacities or as representatives of management, but were, 
and were regarded as expressions of personal opinions aris¬ 
ing from discussions between the employees with a com¬ 
munity of interest in the topics under discussion, and that 
therefore they are not chargeable to the respondent as in¬ 
terference, restraint, or coercion of its employees in the ex¬ 
ercise of the rights guaranteed in Section 7 of the Act. 

453 b. As to the letter of July 21, 1943 

In defending its contention that it has engaged in no un¬ 
fair labor practices, the respondent, both at the hearing 
and in its brief, has relied entirely upon the principles an¬ 
nounced by the U. S. Supreme Court in the Virginia Elec¬ 
tric and Power Company case, 8 and by the Circuit Court of 
Appeals for the Second Circuit in the American Tube Bend- 


&N. L. B. B. v. Virginia Electric $ Power Company, 314 U. S. 469. 
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ing Company case, as to which the U. S. Supreme Court has 
denied certiorari- An examination of the record and facts 
upon which the American Tube Bending decision was based, 
reveals that this case and that one are not analogous. 

In the Virginia Electric and Power Company case, the 
Court said: 

Neither the Act nor the Board’s order here enjoins 
the employer from expressing its view on labor policies 
or problems, nor is a penalty imposed upon it because 
of any utterances which it has made. The sanctions of 
the Act are imposed not in punishment of the employer 
but for the protection of the employee. The employer 
in this case is as free now as ever to take any side it 
mav choose on this controversial issue. . . . 

w 

The right to freedom of speech is a fundamental one 
which may not be denied, but it is as fundamental that in 
exercising this right, the one doing so must assume the 
full responsibility for his acts if he impinges upon the 
statutory or common law rights of others, which they are 
entitled freely to enjoy. Thus, where an employer claims 
protection under his right to freedom of speech, which has 
been exercised in a temperate public expression of opinion 
concerning the social or economic value of labor organiza¬ 
tions in general, made at a time and under circumstances 
where it is not directed to a specific controversy or ques¬ 
tion involving the selection by his employees of a labor 
organization as their representative for purposes of col¬ 
lective bargaining, such as expression of opinion being gen¬ 
eral in its nature and directed only to a broad principle 
and not to the application of that principle to any specific 
group of his own employees whose judgment or decision 
he is seeking to influence, is clearly an exercise of his con¬ 
stitutional right that is not subject to restriction. More 
than this may not be read into the above language of the 
Supreme Court. There was no election involved in that 
case. The employees were not faced with the necessity of 
making an immediate decision in a polling booth and the 
court was not faced with the proposition of an employer 
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who had assumed the position of an active candidate elec¬ 
tioneering for votes, with all the inherent power and latent 
persuasion that an employer has over his employees, in an 
election campaign where he has made the issue, the boss 
vs. the Union. 

There is nothing in the Virginia Electric and Power 
Company decision to indicate that the Supreme Court has 
receded from the principles announced in the Machinists 
case, 0 and reiterated in the Link Belt Company case 10 : 

Slight suggestions as to the employer’s choice be¬ 
tween unions may have telling effect among men who 
know the consequences of incurring that employer’s 
displeasure. 

or that it has repudiated the generally recognized prin¬ 
ciple that, 

The act was intended to secure and preserve for em¬ 
ployees the right to bargain collectively without intimi¬ 
dation, coercion, or other improper influence from 
454 anybody, whether it be employer, labor unions or 
others. The purpose of the legislation and its 
proper administration necessitate, upon the employer, 
the utmost of honest neutrality, on his part. It im¬ 
poses upon him the duty to realize that his employees 
are free agents and that he must stand as a neutral 
party, accepting without reservation their selection of 
bargaining agent . . . The whole end in view is free, 
untrammeled, uninfluenced self-determination of a bar¬ 
gaining agent. 11 

Such freedom of speech as is above described, and the 
limitations that surround it were most aptly described also, 
in the Federbush Co. case 12 : 

No doubt an employer is as free as anyone else in 
general to broadcast any arguments he chooses against 
trade-unions; but it does not follow that he may do so 
to all audiences . . . What to an outsider will be no 
more than the vigorous presentation of a conviction, 

9 International Association of Machinists, etc. v. N. L. E. B., 311 TJ. S. 72. 

ION. L. E. B. v. Link Belt Company, 311 U. S. 584. 

11 Valley Mould and Iron Corporation v. N. L. E. B., 116 F. (2d) 760. 

12 N. L. E. B. v. Federbush Co., 121 F. (2d) 954. 
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to an employee may be the manifestation of a deter¬ 
mination which it is not safe to thwart. 

This case presents a situation that falls into that pro¬ 
scribed area. It reflects a much narrower field for the acts 
complained of than is found in the foregoing examples 
w’here the field is free and open. In the Virginia Electric 
and Poiver Company case, the Supreme Court indicated no 
more than that, if the writings and utterances therein in¬ 
volved w T ere to be viewed with no background setting or 
revealing side lights, it would “find it difficult to sustain a 
finding of coercion with respect to them alone.” In that 
decision, one readily finds a realistic recognition of the 
principle that such matters must be considered in the light 
of the surrounding circumstances as they fit into the an¬ 
nounced purposes of the Act, and that communications, 
bulletins and speeches by an employer during a union cam¬ 
paign of any kind within his plant, which reflect, by the 
innuendo contained in the language used, his inherent oppo¬ 
sition to the Union, rarely materialize out of thin air, but 
are, and almost of necessity must be, bottomed on a point 
of view, opinion, or policy that is either so well known to 
the employees or has been so demonstrated to them, that 
they readily will pierce the innuendo and recognize the 
point the message is intended to convey. Such speeches 
and communications are not usually prompted by abstract 
neutrality. They have a distinct purpose and, in the ab¬ 
sence of the background that does, in fact, normally prompt 
them, the subtlities of the innuendo would be in danger of 
becoming meaningless and being lost to the reader who did 
not know it. It is a rare case, however, where the em¬ 
ployees are not fully aware of what lies behind such utter¬ 
ances. Thus it was that the Court, recognizing that the 
Board had before it, the background of the notices and 
speeches, invited the Board to review the record and paint 
in the entire picture so that the Court could view the state¬ 
ments complained of in their true perspective, with full 
benefit of all the side lights that would give meaning to 
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them. When this was done, the Court found no difficulty 
in sustaining the Board’s finding that the letters and 
speeches were clearly in contravention of the Act. 

In the American Tube Bending Company case, upon 
which the respondent principally relies, a letter addressed 
to each employee and a speech to each shift, read from a 
manuscript that was before the Court, all within 4 days of 
an N.L.R.B. election, constitute the entire record. The 
Court did not have the benefit of any background and no 
efforts were made to show any, other than the fact that an 
election was pending. Under such circumstances, it 
455 was compelled to consider the letter and speech stand¬ 
ing alone and in the light of the observations of the 
Supreme Court above quoted from the Virginia Electric & 
Power Company case. 

Not the least of the factors making up the record in the 
American Tube Bending Company case, was the fact that 
the letter and speeches were delivered on the eve and in con¬ 
templation of an election being held under the supervision 
of the Board’s agents. The Court, in rendering its decision 
took cognizance of this, to the extent of mentioning it but 
thereafter made no further reference to the imminence of 
the election as a factor bearing on its analysis of the 
propriety of the letter and speeches. It appears to have 
given its entire consideration to the character of the letter 
and speeches, per $e, which it found contained no element 
of intimidation or coercion. The principle that an election 
for the selection of a bargaining representative under the 
provisions of the Act, may not be made a contest between 
the labor organization involved and the employer whose 
employees are being polled; and that such participation by 
an employer in the pre-election campaign, as if he were a 
contestant, is an interference with the rights of the em¬ 
ployees freely to choose their own representative for pur¬ 
poses of collective bargaining, has been so firmly estab¬ 
lished and generally recognized that it is reasonable to be¬ 
lieve the Court, by ignoring the subject in its decision and 
confining itself to the context of the letter and speeches, 
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did not intend to disturb this well established principle, but 
elected to view the letter and speeches away from all back¬ 
ground, including the pending election. Had the principle 
of pre-election interference whereby the employer virtually 
places himself on the ballot been injected into the case, the 
result well might have been otherwise, and the following, 
from the decision in the Sunbeam Electric Manufacturing 
Co. case 13 would have been applicable: 

The campaign conducted by the company in opposi¬ 
tion to the Union had created a false issue between the 
employees and their employer. That false issue was 
that the employees were to choose between the com¬ 
pany’s executives and the union. That was not the 
issue. The issue was whom would the employees have 
for their bargaining agent. Obviously, the company’s 
executives could not be. Who is to represent the em¬ 
ployees as bargaining agent and the manner of selec¬ 
tion are matters which belong exclusively to the em¬ 
ployees. The statute has made it so, and it is the duty 
of the employer to keep hands off and maintain a 
strictly neutral attitude. 

In the instant case, the employer, as in the Sunbeam 
case, sought to create the same false issue. The respon¬ 
dent made no serious contention that the letter complained 
of was written in a spirit of strict neutrality. For the 
purpose of this report, the principles above set out, as enu¬ 
merated in the Link Belt case, the Federbush ease, the 
Valley Mould and Iron Corporation case and the Sunbeam 
Electric case and in many others, as well as the Virginia 
Electric & Power case are controlling. 

Schweitzer admitted that he timed the letter and sent it 
by special delivery mail to arrive in the hands of each em¬ 
ployee the day before the election, in order that its con¬ 
tents could be fresh in the minds of each of them when they 
voted. Such timing admittedly was designed for the effect 
it would have upon the employees, by impressing upon them 
the respondent’s claim to their full appreciation and grati- 

13 U. L. R. B. v. Sunbeam Electric Manufacturing Co. (Feb. 6, 1943), 133 
F. (2d) 856. 
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tude for the benefits it had conferred upon them without 
benefit of organization, and the desirability of allowing 
matters to continue in the respondent’s hands as they had 
been in the past. He expected it to influence them to vote 
against the Union. 

While it has been found that the comments made 
456 by Dixon, Mintz, Piceirello, and Thorn, in referring 
to the possibility of a loss of the hospitalization and 
sick benefit insurance in the event the Union should be se¬ 
lected as the bargaining representative, were not, per se, 
interference, restraint, and coercion, it is obvious that man¬ 
agement was well aware that this possibility was an out¬ 
standing question in the minds of the employees through¬ 
out the plant, since both Mintz and Dixon had talked about 
it; and it is to be noted that the letter dwelled heaviest on 
these factors, inquired whether the employees thought a 
union could do as much for them, and invited them to ask 
among the employees at other plants, unionized or not, 
whether they were getting the same benefits, or, if they w T ere 
getting them, they were required to pay for them. Whether 
the thought that such benefits might be lost with the coming 
of the Union, was injected in the minds of those who re¬ 
ferred to it by means of propaganda originating in manage¬ 
ment, is neither shown in this record nor here determined, 
but, that the thought was extant in the plant and known 
to management has been well demonstrated. It w T as the 
Union’s spot of greatest vulnerability. 

Against such a background, together with Schweitzer’s 
demonstrated opposition to the Union as reflected in his con¬ 
versation with Mulherin, the letter, possibly innocuous 
standing alone, not only takes on the aspect of opportunistic 
campaign literature issued by the respondent as if it were 
a contestant in the election, but, by taking advantage of the 
disturbed state of mind of the employees concerning the se¬ 
curity of the substantial benefits then being voluntarily con¬ 
ferred on them by management, becomes a veiled warning, 
easily recognizable to all who had heard the subject dis- 
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cussed, that the advent of the Union in the shop very well 
could seriously jeopardise the continuance of such benefits. 
It studiously refrained from openly suggesting such a re¬ 
prisal, but as studiously refrained from giving the employ¬ 
ees any word of assurance on the subject, and successfully 
left them with the question still uppermost in their minds 
when they voted. Viewed in this light, the following ex¬ 
cerpts from the letter reveal their full coercive meaning: 

Next Friday will be an important day for all of us. 
* * * On Friday there will be an election to determine 
whether you want the American Federation of Labor 
to have the right to represent you in regard to wages, 
working conditions, etc., or whether you want to con¬ 
tinue the way we have been doing. * * * On the other 
hand, we feel that it should be made clear to you that it 
is not necessary for you to join any labor organization 
if you do not want to. This election will be by secret 
ballot. No one can possibly find out how you vote. 
The election will be decided by the majority of those 
voting , so BE SURE TO VOTE, even if it happens to 
be your day off, or you are on vacation. 

Some of you may wonder if the fact that you signed 
some card distributed by the Union requires you to 
vote for the Union. The answer is no. You have the 
right to vote exactly as your conscience tells you to at 
the time that you are voting. Let me repeat again. 
The ballot is secret and no one can possibly know how 
vou voted. 

EMPLOYEES BENEFITS: 

All employees working for this company are receiv¬ 
ing the following benefits: 

Life Insurance 

Pension Trust (covering employees with us at least 
five years) 

Sickness and accident benefits. 

Hospitalization and medical and surgical insurance 
for themselves, their wives, and their children. 

457 Vacation with pay. 

Christmas bonus. 

Emergency loans (without interest) 
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All of these are paid for entirely by the Company. 

Check up with your friends who are working for 
other companies which may or may not have a union 
and see whether they are getting all these benefits and 
in cases where they may be getting some of them do 
they have to pay for them in part or in whole. 

Talk with your fellow employees who have been with 
the company for some time. Ask them whether they 
had to fight for wage increases, or whether it has been 
the practice of the Company to give these voluntarily. 
* # * Ask vourself whether vou honestlv think that any 
one or any union could have done as well or better for 
you, or could have had your interest more at heart than 
we have. 

One more thing I would like to suggest. This is an 
important election. For many of you it may be the 
most important election, you will ever vote in. It bears 
directly upon your welfare and those dependent on you. 
Think clearly of those things your company is respon¬ 
sible for and ask yourself if it has met them properly. 

To offset the foregoing, reference is made to the last para¬ 
graph of the letter which reads as follows: 

I’ll close with this promise. In the past your com¬ 
pany has tried to play the game honestly, fairly, and 
always with the welfare of its employees in mind. 
Whatever the election on Friday decides, your com¬ 
pany will still continue to play the game, knowing that 
your interest and our interest are the same. 

Such a letter does not reflect an attitude of strict neutral¬ 
ity. It not only is definitely a campaign appeal to vote 
against the Union and for the administration of the affairs 
of the employees by the company’s executives but, when 
viewed in the light of known opposition to the Union by 
Schweitzer, and the well-known undercurrent of uncertainty 
among the employees as to the fate of the benefits listed in 
the letter in the event’ the Union should be successful, it can 
be and is interpreted as a notice to the employees that, while 
the company intends to continue the benefits in the absence 
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of the Union, there is always a possibility that they might 
be lost or at least the expense of such benefits might be im¬ 
posed upon the employees themselves, if the Union should 
be designated as the bargaining representative and the com¬ 
pany required to deal with and bargain with it on matters 
concerning wages, hours, and working conditions, instead 
of exercising the free hand in those matters that it had in 
the past. 

The respondent has evidenced *a genuine interest and con¬ 
cern in the welfare of its employees, throughout the years. 
The question concerning the fate of the benefits could hardly 
help but affect their morale, but the respondent did noth¬ 
ing to relieve this uncertainty, as is reflected in the letter. 
Had it not intended to coerce them in their voting, it is 
difficult to conceive how it could have refrained from as¬ 
suring them that their fears were groundless and the bene¬ 
fits not in jeopardy, regardless of the outcome of the elec¬ 
tion. It did none of these. It is therefore specifically found 
that, by the acts of the respondent’s president and, in the 
light of all the circumstances under which the letter 
45S was written, by the letter itself, the respondent has 
not only interfered with its employees but has re¬ 
strained, and coerced them in the exercise of the rights 
guaranteed in Section 7 of the Act and in their freedom of 
choice of a bargaining representative in an election duly 
held for that purpose by the Board. 

IV. The effect of the unfair labor practices upon commerce. 

The activities of the respondent set forth in Section III 
above, occurring in connection with the operations of the 
respondent as described in Section I above, have a close, 
intimate, and substantial relation to trade, traffic, and com¬ 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow thereof. 
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V. The remedy 

It having been found that Peter J. Schweitzer, Inc. has 
interfered -with, restrained, and coerced its employees in 
the exercise of the rights guaranteed in Section 7 of the 
Act and thereby has interfered with their free choice of a 
representative to engage on their behalf in collective bar¬ 
gaining with respect to wages, hours, rates of pay, and other 
conditions of employment, it will be recommended that the 
respondent cease and desist from such conduct and take 
other appropriate affirmative action designed to effectuate 
the policies of the Act. 

On the basis of the above findings of fact and upon the 
entire record in the case the undersigned makes the fol¬ 
lowing : 

Conclusions of Law 

1. American Federation of Labor is a labor organization 
within the meaning of Section 2 (5) of the Act. 

2. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 
7 of the Act. the respondent has engaged in and is engag¬ 
ing in unfair labor practices within the meaning of Section 
8(1) of the Act. 

3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

Recommendations 

Upon the basis of the above findings of facts and con¬ 
clusions of law, the undersigned recommends that the re¬ 
spondent Peter J. Schweitzer Inc., its officers, agents, rep¬ 
resentatives, and assigns shall: 

1. Cease and desist from in any manner interfering with, 
restraining, or coercing their employees in the exercise of 
the rights to self-organization, to form, join, or assist labor 
organizations, to bargain collectively through representa- 
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tives of their own choosing, and to engage in concerted ac¬ 
tivities for the purpose of collective bargaining or other 
mutual aid or protection, guaranteed in Section 7 of the 
Act: 

2. Take the following affirmative action which will effec¬ 
tuate the policies of the Act: 

(a) Post immediately in conspicuous places throughout 
the respondent’s plant at Elizabeth, New Jersey and main¬ 
tain for a period of sixty (60) consecutive days from the 
date of posting, notices to its employees stating that the 
respondent will not engage in the conduct from which it is 
recommended that it cease and desist in paragraph 1 of 
these recommendations: 

459 (b) Notify the Regional Director for the Second 

Region in writing within ten (10) days from the re¬ 
ceipt of this Intermediate Report what steps the respon¬ 
dent has taken to comply therewith. 

It is further recommended that unless on or before ten 
(10) days from the receipt of this Intermediate Report the 
respondent notifies the Regional Director in writing that 
it will comply with the foregoing recommendations, the Na¬ 
tional Labor Relations Board issue an order requiring said 
respondent to take the action aforesaid. 

As provided in Section 33 of Article II of the Rules and 
Regulations of the National Labor Relations Board, Se¬ 
ries 2—as amended, effective October 19, 1943—any party 
or counsel for the Board may within fifteen (15) days from 
the date of the entry of the order transferring the case to 
the Board, pursuant to Section 32 of Article II of said Rules 
and Regulations, file with the Board, Rochambeau Build¬ 
ing, Washington, D. C., an original and four copies of a 
statement in writing setting forth such exceptions to the 
Intermediate Report or to any other part of the record or 
proceeding (including rulings upon all motions or objec¬ 
tions) as he relies upon, together with the original and four 
copies of a brief in support thereof. Immediately upon the 
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filing of such statement of exceptions and/or brief, the 
party or counsel for the Board filing the same shall serve 
a copy thereof upon each of the other parties and shall file 
a copy with the Regional Director. As further provided in 
said Section 33, should any party desire permission to ar¬ 
gue orally before the Board, request therefor must be made 
in writing within ten (10) days from the date of the order 
transferring the case to the Board. 

R. N. DENHAM 
Trial Examiner 

Dated: November 2, 1943. 

*#•***••*• 

Decision and Order. 

473 Statement of the Case 

Pursuant to petition duly filed by American Federation 
of Labor, herein called the Union, and hearing held thereon, 
the National Labor Relations Board, herein called the 
Board, issued its Decision and Direction of Election 1 on 
July 3, 1943, in which it directed that an election by secret 
ballot be held to determine whether or not certain of the 
employees of Peter J. Schweitzer, Inc., herein called the 
respondent, desired to be represented by the Union for the 
purpose of collective bargaining. On July 23, 1943, pur¬ 
suant to the aforesaid Direction of Election, an election by 
secret ballot was conducted bv the Regional Director for 
the Second Region (New York City), among the produc¬ 
tion and maintenance employees of the respondent at its 
plant at Elizabeth, New Jersey, excluding supervisory em¬ 
ployees with authority to hire, promote, discharge, disci¬ 
pline, or otherwise effect changes in the status of employ¬ 
ees, or effectively recommend such action, and office em¬ 
ployees. On July 24, 1943, the Regional Director issued 


i Matter of Peter J. Schweitzer, Inc., 51 N. L. R. B., No. 13. 
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an Election Report setting forth that a majority of those 
employees had voted against the Union. 2 There- 
474 after, the Union filed Objections to the Election, al¬ 
leging that the respondent had engaged in unfair 
labor practices which had affected the election. 

On July 27, 1943, and on September 20, 1943, the Union 
filed an original and a first amended charge, respectively, 
alleging that the respondent at its plant in the city of Eliz¬ 
abeth, New Jersey, had violated Section 8 (1) of the Na¬ 
tional Labor Relations Act, 49 Stat. 449, herein called the 
Act. On August 14,1943, the Board issued an order direct¬ 
ing that a hearing be held on the objections and, that the 
representation proceeding be consolidated with the unfair 
labor practice proceeding, in conformity with Article II, 
Section 36 (b), and Article III, Section 11 (c) (2), of the 
National Labor Relations Board Rules and Regulations— 
Series 2, as amended. On September 21, 1943, the Board, 
by the Regional Director, issued its complaint against the 
respondent, alleging that the respondent had engaged in 
and was engaging in unfair labor practices affecting com¬ 
merce, within the meaning of Section 8 (1) and Section 2 
(6) and (7) of the Act. Copies of the complaint and the 
first amended charge, accompanied by notice of hearing 
thereon, were duly served upon the respondent and the 
Union. 

With respect to the unfair labor practices, the complaint 
alleged in substance that from on or about January 1943 to 
the date of the issuance of the complaint, the respondent 
disparaged and expressed disapproval of the Union; in¬ 
terrogated its employees concerning their union affiliations; 

2 As to the balloting and its results, the Regional Director reported as fol¬ 


lows : 

Total on eligibility list. 185 

Total ballots cast . 172 

Total ballots challenged. 19 

Total blank ballots . 1 

Total void ballots. 1 

Total valid votes counted . 151 

Votes cast for American Federation of Labor. 48 

Votes cast for no union. 103 
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urged, persuaded, and warned its employees (1) to refrain 
from assisting, becoming members of, or remaining mem¬ 
bers of the Union, (2) to refrain from engaging in collec¬ 
tive bargaining, (3) to deal directly with it on wages, hours, 
and other conditions of employment, (4) to renounce and 
repudiate the Union, if already members thereof, and (5) 
not to vote for the Union at an election to be held by the 
Board on July 23, 1943; and that the respondent, by such 
conduct engaged in unfair labor practices, within the mean¬ 
ing of Section 8(1) of the Act. 

The respondent filed an answer on September 29, 1943, 
denying the allegations of the complaint that it had en¬ 
gaged in unfair labor practices, and admitting all the re¬ 
maining allegations. The respondent also filed a motion 
for a bill of particulars which the Trial Examiner granted 
in part. In response to said motion and ruling by the Trial 
Examiner, a bill of particulars and a supplemental bill of 
particulars were filed by the Board. 3 
475 Pursuant to notice, a hearing on the consolidated 
cases was held at Newark, New Jersey, on October 7 
and 8, 1943, before R. N. Denham, Trial Examiner, duly 
designated by the Chief Trial Examiner. The Board, the 
respondent, and the Union participated in the hearing by 
their representatives. Full opportunity to be heard, to 
examine and cross-examine witnesses, and to introduce evi¬ 
dence bearing upon the issues was afforded all parties. At 
the commencement of the hearing counsel for the respon¬ 
dent moved for the severance of the representation proceed¬ 
ing from the unfair labor practice proceeding. The motion 
was denied. Counsel for the respondent then entered his 

3 Counsel for the respondent proceeded with the hearing in this case with¬ 
out objection or exception to the adequacy of the bill of particulars and sup¬ 
plemental bill of particulars. Thereafter, counsel for the respondent moved to 
strike the testimony of Board Witness Mulhcrin for the reason that his tesi- 
timony was “entirely without the allegations of the complaint, the bill of par¬ 
ticulars or the supplemental bill of particulars.” Although the Trial Examiner 
indicated his readiness to entertain any motion based on surprise or “upon 
the shortness of time involved,” and to permit the recall of Mulhcrin or any 
other witness, and although counsel for the respondent reserved the right so to 
move, if necessary, no such motion was thereafter made by counsel for the 
respondent. 
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objection to the Union’s participation in the hearing on 
the complaint case on the ground that the Union had not 
formally intervened in that proceeding. The objection was 
overruled. At the close of the hearing, the Board’s motion 
to conform the pleadings to the proof was granted without 
objection, and made applicable only as to the correction of 
dates, names, and other minor recitals not affecting the 
issues of the case. The Trial Examiner reserved ruling on 
the motion of counsel for the respondent to dismiss the 
entire proceeding for failure of proof, and thereafter de- • 
nied the motion in his Intermediate Report. Rulings on 
other motions and on the admissibility of evidence were 
made bv the Trial Examiner during the course of the hear¬ 
ing. The Board has reviewed all the rulings of the Trial 
Examiner and finds that no prejudicial errors were com¬ 
mitted. The rulings are hereby affirmed. At the close of 
the hearing, all parties argued orally before the Trial Ex¬ 
aminer. Counsel for the respondent submitted a brief to 
the Trial Examiner on October 22,1943. 

On November 2, 1943, the Trial Examiner issued his In¬ 
termediate Report, copies of which were duly served upon 
the respondent and the Union. He found that the respon¬ 
dent had engaged in and was engaging in unfair labor prac¬ 
tices affecting commerce, within the meaning of Section 8 
(l) and Section 2 (6) and (7) of the Act, and recommended 
that the respondent cease and desist from the unfair labor 
practices found and take certain affirmative action designed 
to effectuate the policies of the Act. Thereafter the re¬ 
spondent, the Union, and counsel for the Board filed ex¬ 
ceptions to the Intermediate Report. Oral argument, in 
which only the respondent participated, was had before the 
Board at Washington, D. C., on December 14, 1943. 

The Board has considered the exceptions submitted by 
the parties, and, insofar as the exceptions are inconsistent 
with the findings of fact, conclusions of law, and order set 
forth below, finds them to be without merit. 
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Upon the entire record in the case, the Board makes the 
following: 

Findings of Fact 
I. The business of the respondent 

Peter J. Schweitzer, Inc., a New York corporation, is en¬ 
gaged in the manufacture and distribution of paper and 
paper products, and operates two plants, one at Spotts- 
wood, New Jersey, and the other at Elizabeth, New Jersey. 
Each plant employs approximately 225 production and 
maintenance workers in addition to persons in clerical, su¬ 
pervisory, and other capacities. Only the Elizabeth, New 
Jersey, plant is involved in this proceeding. 

During the past year the respondent purchased for use 
in its manufacturing operations raw materials valued at 
more than $100,000. During the same period the respon¬ 
dent’s sales of manufactured paper products exceeded 
$100,000 in value. Virtually all the raw materials used by 
the respondent were shipped to it from outside the State 
of New’ Jersey, and almost all its manufactured products 
v’ere shipped to points outside the State. The respondent 
concedes for the purpose of this proceeding that it is en¬ 
gaged in commerce, w’ithin the meaning of the Act. 4 

476 II. The organization involved 

American Federation of Labor is a labor organization 
admitting to membership employees of the respondent. 

III. The unfair labor practices 
A. Background 

The Union made its first attempt to organize the respon¬ 
dent’s plant late in 1941 or early in 1942. At that time, 
an organizer stationed himself outside the plant and dis¬ 
tributed membership application cards to employees enter¬ 
ing and leaving the plant. The following day the respon- 

4 The findings made in this section are based upon a written stipulation be¬ 
tween the respondent and the Board. 
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dent posted on its bulletin board a notice, which announced 
a general wage increase of 5 cents an hour to its employees. 
Thereafter, organizational activity ceased. Although the 
record does not disclose what prompted the Union’s with¬ 
drawal at that time, employee Carmen LaSalle, a credible 
witness, testified that, on subsequent occasions when em¬ 
ployees were seeking a wage increase, “rumblings” would 
be heard at the plant to the tenor of “we will get a raise, 
let’s start a little union talk.” 

We have not considered the foregoing events in arriving 
at any unfair labor practice findings, since the evidence in 
this respect was introduced only for the purpose of back¬ 
ground, and the complaint did not allege that the respon¬ 
dent had engaged in unfair labor practices prior to Janu¬ 
ary 1943; they do, however, reflect the history of organiza¬ 
tional activity at the respondent’s plant prior to the time 
material herein. 

B. Interference, restraint, and coercion 

Employee interest in self-organization next manifested 
itself on January 22,1943. According to employee LaSalle, 
it was the concomitant of an endeavor by the employees at 
that time to correct certain grievances against management. 
The record discloses that in January 1943 a substantial ma¬ 
jority of the employees signed a petition 5 directed to man¬ 
agement and setting forth their grievances. After the pe¬ 
tition had reached management, Louis, Schweitzer, presi¬ 
dent of the respondent, spoke about it to George Mintz. 
Mintz was then manager of the plant, and jointly, with 
Schweitzer, in charge of its business and operations, includ¬ 
ing all personnel matters and industrial and labor relations. 
Schweitzer directed Mintz to have the employees of the va¬ 
rious departments pick out a group to represent them and 
to confer with him on the subject of the stated grievances. 

3 The contents of the petition were not developed in the course of the hear¬ 
ing, and the original petition was not available, although search was made for 
it by the respondent among its files and records. 
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Mintz conveyed Schweitzer’s message to the employees pri¬ 
marily involved; and when, after a lapse of several days, 
it developed that none of them was willing to urge the griev¬ 
ances before Schweitzer, Mintz suggested four or five spe¬ 
cific employees from the production departments, whose 
names appeared on the petition, to act as such a committee. 
When LaSalle, who had also signed the petition, discov¬ 
ered that the committee had been selected by Mintz and 
that he had been omitted therefrom, he procured his desig¬ 
nation on the committee from a group of employees work¬ 
ing with him. Arrangements were then made by the com¬ 
mittee to meet with Schweitzer on the afternoon of Janu¬ 
ary 22. During the morning of that day, LaSalle called at 
the office of Samuel Isard, the representative of the Union 
in Newark, New Jersey, and discussed with him the matter 
of organizing the employees at the plant. In the ensuing 
conversation, LaSalle stressed the good relations between 
the employees and management, and outlined the type of 
organizational campaign which he thought advisable under 
the circumstances. Isard agreed to let the employees pro¬ 
ceed with the method outlined by LaSalle and supplied him 
with a number of membership-application cards. In the 
afternoon, LaSalle and the rest of the committee met with 
Sclrweitzer and discussed the grievances enumerated in the 
petition. According to LaSalle, the committee “was not in 
a position” to accept Schweitzer’s explanation on the mat¬ 
ters in issue, and, since from 85 to 90 percent of the em¬ 
ployees wei'e involved, it w T as agreed that the respon- 
477 dent would post a typewritten notice setting forth its 
position with respect to the petition. 6 

After January 22, 1943, LaSalle was active in soliciting 
employees to join the Union; he did so secretively and in 
such a manner that it did not come to the attention of 
Schweitzer and Mintz until the latter part of March wffien 
Isard called a meeting for organizational purposes. It is 


« Neither the nature of the jrrievances, nor the manner in which they were 
disposed of, nor the contents of the posted notice are developed in the record. 
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apparent, however, that Denmar Dixon, then foreman of 
the shipping department, heard about the Union’s organi¬ 
zational activity soon after its inception. Tony Louzaus- 
kas, an employee in Dixon’s department who had signed his 
application for membership in the Union in January 1943, 
testified that shortly thereafter Dixon approached him 
while at work, saying, “I hear there is a union flying around. 
Did you sign up?”; whereupon he replied, “When I am 
where there is a union, I was always a union man.” Louz- 
auskas testified further that Dixon then inquired as to 
what he expected to gain through the Union, and he replied 
that it was an employee’s privilege to join a union and 
that he hoped to gain seniority and job security thereby. 
According to Louzauskas, Dixon walked away and returned 
later in the day to point out to him that “you are liable to 
lose your hospitalization, insurance, and everything else, the 
benefits we have here”; to which Louzauskas remarked, 
“Look, as far as insurance, we have to have insurance even 
if we have to pay for it.” Dixon testified that Louzauskas’ 
recollection of the facts was “pretty accurate.” Accord¬ 
ingly, we credit the testimony of Louzauskas and find that 
Dixon made the remarks attributed to him by Louzauskas. 

Within a day or two after the Union meeting in March, 
the fact that the Union was engaging in organizational ac¬ 
tivities and had held its first meeting was made known to 
Mintz and Schweitzer by some of the employees. At about 
this time, according to the testimony of Schweitzer, he and 
Carl Gartner, the chief maintenance engineer charged with 
the responsibility of maintaining all the machinery and 
equipment, had a discussion about the attitudes and feelings 
of the employees toward management. Schweitzer men¬ 
tioned the fact that it had come to his attention that some 
of the employees in the plant had expressed the opinion 
that he was unapproachable when grievances or other mat¬ 
ters of that general character had to be discussed, and in¬ 
quired of Gartner as to his knowledge thereof. Gartner 
confirmed Schweitzer’s viewpoint and stated that “a lot of 
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the fellows think they cannot see you.” Schweitzer im¬ 
mediately asked Gartner to send him one of the men who 
had expressed such an opinion. 

Gartner thereupon selected one of his subordinates, Jo¬ 
seph Mulherin, a maintenance machinist normally employed 
on the night shift, to meet with Schweitzer. When Mul¬ 
herin reached the office, Schweitzer and Gartner were wait¬ 
ing for him. Although Mulherin had been employed since 
May 1940, he had never met Schweitzer and was thereupon 
introduced to him by Gartner. Schweitzer testified that the 
following occurred: He opened the conversation by inquir¬ 
ing whether Mulherin truly believed that he, Mulherin, 
“could not see” Schweitzer; whereupon Mulherin replied 
that that was so. Schweitzer continued by asking Mulherin 
whether he knew of similar complaints from other em¬ 
ployees and by assuring him that any of the man could feel 
free to call upon him at any time. Mulherin then called 
Schweitzer’s attention to a complaint by one of the em¬ 
ployees whose wife had recently had a baby but who had not 
received the customary $50 gift, which the respondent gave 
to all employees upon the birth of a child. Schweitzer had 
the records checked while Mulherin was still with him, 
found that the employee actually had received the gift, and 
so advised Mulherin. Then Mulherin directed his conver¬ 
sation to personal matters and complained that his work 
on the night shift was only on a 40-hour per week basis and 
that he felt he should be put on a 48-hour per week basis 
and given the benefit of the overtime involved. Schweitzer 
told him that he would look into the matter and see what 
could be done about it. In the course of this conversation, 
Schweitzer also discussed the various free benefits which 
the respondent provided for its embloyees. 

478 According to the testimony of Mulherin, when the 
conversation opened Schweitzer mentioned Mul¬ 
herin’s attendance at the union meeting which had just been 
held and used that as a preface to his inquiry about Mul¬ 
herin’s grievances. Although Schweitzer denied that any 
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discussion was held at that conference as to Mulherin’s rate 
of pay, Mulherin testified that he complained to Schweitzer 
that he should be raised from $1.15 per hour to the highest 
rate of the maintenance mechanics in the plant, which was 
then $1.21 per hour. Mulherin testified also that, after he 
had explained his grievances and Schweitzer had assured 
him that his demands would receive consideration, Schweit¬ 
zer inquired whether, if his demands were satisfied, he weuld 
continue his affiliation with the Union; whereupon Mulherin 
stated that he weuld not commit himself. Schweitzer, on 
the other hand, testified that the word “Union” was not 
mentioned at any stage of the conversation with Mulherin. 

This conversation becomes more significant and mean¬ 
ingful when considered in the light of the following events: 
It is the uncontradicted testimony of Mulherin, and we find, 
that in a discussion which he had with Gartner immediately 
after they had both left the conference with Schweitzer, 
Gartner told him about all the benefits being granted to 
employees by the respondent, pointed out to him that “pos¬ 
sibly you might lose them if the Union goes in,” and asked 
“if [Mulherin] w’ould kind of help the company along.” It 
is also clear that, although Mulherin had recently received 
a raise in his rate of pay from $1.12 to $1.15, this raise was 
effected immediately following his interview with Schweit¬ 
zer. He w’as also put on a 48-hour week basis, but the re¬ 
spondent terminated that arrangement within 2 weeks after 
having checked his overtime record. In addition, there is 
credible testimony by LaSalle that, at a meeting shortly fol¬ 
lowing the conversation between Schweitzer and Mulherin, 
the latter made the statement that the Union would have 
to speed up its operations if it expected him to remain a 
member, explained further that he had seen Schweitzer and 
had “got what he wanted,” and added that, unless the 
Union did something in the next couple of weeks, he either 
would have to desert the Union or would have to risk being 
discharged. Mulherin did not enlarge upon this in his tes¬ 
timony, nor did he state whether Schweitzer had laid down 
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any conditions when they discussed his grievances; how¬ 
ever, he was emphatic in his testimony that Schweitzer had 
asked whether he would continue his affiliation with the 
Union if his demands were satisfied. 

While the testimony is in conflict 7 as to whether or not 
the Union and Mulherin’s union activity were discussed by 
Schweitzer with Mulherin during the conference, we, like 
the Trial Examiner, credit the testimony of Mulherin. We 
are of the opinion that Mulherin’s testimony is corroborated 
by the following incidents: (a) Gartner and Schweitzer’s 
conversation concerning dissatisfaction among the employ¬ 
ees about the time that Schweitzer first learned of the 
Union’s activities; (b) the immediate summoning of Mul¬ 
herin, a dissatisfied employee, to Schweitzer’s office; (c) 
Gartner’s reference to the Union and the possible economic 
consequences of its presence at the plant, in a conversation 
with Mulherin which was tantamount to a continuation of 
the Schweitzer conference; (d) the prompt granting of 
Mulherin’s wage and hours demands; and (e) Mul- 
479 herin’s warning shortly thereafter to his union asso¬ 
ciates that he would have to disassociate himself 
from them unless they acted quickly. In so concluding, we 
are mindful of the Trial Examiner’s finding that Mulherin 
was not impressive as a witness, and that his conduct and 
general attitude on the witness stand were such as to give 
credence to the respondent’s statement that Mulherin was 
discharged in June 1943 because of insubordination toward 
his foreman. Accordingly, we find, as did the Trial Exam¬ 
iner, that Schweitzer’s conversation with Mulherin was 


* The respondent, in attacking Mulherin’s credibility, laid stress on his rec¬ 
ord of overtime work. Mulherin’s employment and time record disclosed that 
since the first of January he had worked less than 4S hours per week on only 
5 occasions and that, in the main, he had worked an average of more than 
50 hours per week. Mulherin when questioned concerning his past record, 
explained that he wanted to be put on a regular 48-hour week basis so that 
he would never have less than 48 hours of work per week, and so that he would 
not be dependent upon intermittent overtime as he had been in the past, 
even though such overtime might have resulted in some workweeks of more than 
48 hours. We are of the opinion, and we find, that Mulherin’s testimony in 
this respect was not inconsistent with the remainder of his testimony, and 
that his explanation on cross-examination was a plausible one. 


45 


prompted by his knowledge of the activity of the Union 
and of Mulherin therein, and that Schweitzer attempted to 
influence Mulherin to abandon the Union in consideration 
of favorable treatment on his grievances. We are also of 
the opinion, and we find, that Gartner attempted to achieve 
the same result as Schweitzer by his above-noted conversa¬ 
tion with Mulherin. 

Shortly after the first union meeting in March 1943, 
Schweitzer learned that union cards were being distributed 
in the plant during working hours. Schweitzer thereupon 
summoned to his office Charles Lombardi, an employee of 
approximately 17 years’ service, who had been active in 
such distribution, and, in the presence of Mintz, interro¬ 
gated him about his union activity. According to the cred¬ 
ible testimony of Lombardi, Schweitzer inquired where he 
had obtained the union cards, why he was distributing them, 
and w T hv he wanted to join the Union. He then added, “we 
are treating you pretty good, I don’t see why you do a 
thing like that,” and punctuated his remarks with a* refer¬ 
ence to the freezing of wages and to the insurance benefits 
enjoyed by the employees free of charge. Although Lom¬ 
bardi acknowledged that he had been distributing cards, he 
refused to reveal the source of the cards. He testified fur¬ 
ther that he countered Schweitzer’s remarks that wages 
were frozen with a request for a 6-day and 48-hour work¬ 
week. 

During the above-mentioned conversation Lombardi in¬ 
formed Schweitzer that his wife was in the hospital and 
about to give birth to a child. He was thereupon told by 
Schweitzer of the respondent’s custom of presenting each 
employee with a gift of $50 upon the birth of a child 8 and 
was promptly given the gift. A few days later when it was 
discovered that his wife would be required to undergo a 
caesarean operation in order to deliver the child, Lombardi 
advised Schweitzer thereof. Although Lombardi had in- 

s Schweitzer mentioned to Lombardi, in passing, that the respondent also 
followed the custom of presenting each employee with a $50 gift upon mar¬ 
riage. 
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tended to request a loan from Schweitzer to cover the addi¬ 
tional expense involved, Schweitzer presented Lombardi 
with an additional $50 gift to help defray the added costs. 
In July 1943, Lombardi found himself in need of additional 
funds and obtained a loan of $50 from the respondent’s 
trust fund, maintained for many years by the respondent 
to enable its employees to make small loans and liquidate 
them by weekly payments without interest. Lombardi had 
previously made a number of other similar loans, all of 
which had been liquidated in regular course; the current 
loan was being reduced, at the time of the hearing, through 
small weekly payments. 

While we agree with the Trial Examiner that the gifts 
and loan to Lombardi were consonant with the customarv 
relations between the respondent and its employees and 
therefore carry no implication applicable to this case, we 
are unable to concur in his finding as to Schweitzer’s in¬ 
terrogation of Lombardi about his union activity. Although 
Schweitzer testified that his interview of Lombardi oc¬ 
curred at a time when he was contemplating placing restric¬ 
tions on certain union activities on company time and that 
he desired merely to ascertain from an older employee 
whether such activity -was in truth going on, the fact that 
no such restrictions were promulgated after the interview 
disclosing such activity casts serious doubt on the reasons 
urged. Moreover, although Schweitzer’s version of that 
portion of the interview was that he questioned Lombardi 
only as to whether union cards were being distributed at 
the plant, he failed specifically to deny Lombardi’s testi¬ 
mony that he was also questioned about his own union ac¬ 
tivity and the reason therefor. Furthermore, Plant Man¬ 
ager Mintz, who was present at the interview and who testi¬ 
fied on behalf of the respondent, failed to corroborate 
Schweitzer’s version of the interview. Under the circum¬ 
stances and upon the entire record in the case, we do not 
credit Schweitzer’s testimony in these respects; nor do we 
find, as did the Trial Examiner, that “the interview carried 
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with it no threats and falls into the classification of 
4S0 an appropriate inquiry made in contemplation of the 
announcement of an entirely proper administrative 
rule.” On the contrary, we are of the opinion, and we find, 
that the interview occurred as Lombardi testified. We find 
further, that, as in the case of Mulherin, Schweitzer’s in¬ 
terrogation was prompted by his knowledge of Lombardi’s 
union activity and constituted an attempt by him to influ¬ 
ence Lombardi to abandon the Union. 

Sometime after the conversation with Schweitzer, Lom¬ 
bardi related it to his foreman, Dixon. According to Lom¬ 
bardi’s testimony, which was not denied by Dixon, the latter 
replied to him, in substance, “Why do you do a thing like 
that, after all the man has done for you?” We find that 
Dixon made the remarks thus attributed to him by Lom¬ 
bardi. 

Foreman Dixon also had a conversation with employee 
Stella Mazur relative to her union activities. Mazur was 
an inspector and counter in Dixon’s department, and an 
employee of 10 years’ standing with the respondent. She 
had signed a union membership-application card in Febru¬ 
ary 1943, 9 about a month before the conversation with 
Dixon. Mazur testified that, in the course of her talk with 
Dixon, he asked her whether she had signed a card with 
the Union, but that she evaded his question. She testified 
further that as the conversation progressed, Dixon told her 
that it made no difference to him whether she signed a 
union card or not; that it was the privilege of the employees 
to do as they pleased; and that while he knew nothing about 
it, he felt that the employees might be endangering their 
free “hospitalization, the group insurance and the different 
things [they] have there,” if they joined the Union. Al¬ 
though Dixon testified, he did not deny this conversation. 

9 Although Mazur testified at one point that Lombardi threatened her with 
violence if she did not sign, it is apparent that she was not too concerned 
about such threats. Thus, she testified thereafter that she did not know 
whether Lombardi “meant it or was joking.” In any event, that incident 
carries no implication as far as the instant conversation is concerned. 
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Accordingly, we find that Dixon’s conversation was 
prompted by his knowledge that Mazur had signed a union 
card, and that the conversation occurred substantially as 
Mazur testified. 

Sometime in May 1943, Joseph Kehoe, an employee of 5 
years’ standing, had occasion to speak to Plant Manager 
Mintz about a job which he had been trying to get at the 
plant; Kehoe was told that if he could show that he had the 
ability to fill the job, he would receive consideration. Dur¬ 
ing this conversation the subject of the Union was brought 
up and discussed along general lines. Kehoe had signed an 
application-for-membership card with the Union on Feb¬ 
ruary 8,1943, had attended the second meeting of the Union 
held in April 1943, and was an active union member, having 
distributed cards and solicited memberships among the em¬ 
ployees. Although Kehoe’s testimony was hazy as to the 
manner in which the subject of the Union arose and as to 
the topics which were discussed, he recollected that they 
talked about the hospitalization benefits, and that on this 
subject Mintz said that “he was an employee the same as 
[Kehoe] was and if [Kehoe] lost [the hospital benefits] he 
would lose his the same way.” At that point, Kehoe re¬ 
plied that he understood that the employees would prob¬ 
ably lose those benefits if they joined the Union. Kehoe 
could not recall what followed immediately, but remembered 
that Mintz had told him that Schweitzer was trying to get 
more money for the employees and would do anything he 
possibly could for them. Kehoe stated further that Mintz 
had thereupon authorized him to pass the work to the rest 
of the employees in the mill if he cared to do so. Mintz was 
not questioned about, and did not deny, having made the 
remarks attributed to him by Kehoe. We find that the con¬ 
versation occurred substantially as Kehoe testified. 

During the time material herein there were other discus¬ 
sions among the employees on the question of whether or 
not the free benefits would be lost with the coming of the 
Union. Thus, LaSalle, who actually initiated the union 
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movement in the plant, testified without contradiction that 
he had had numerous arguments with employee John Pic- 
cirello on the subject of the Union and what it could do 
for the employees. According to LaSalle, in one such argu¬ 
ment in March the following colloquy took place: Piccirello 
stated, “I am against organized labor. I can’t see 
481 what organized labor can do for me, except we may 
lose the benefits that are coming out of the com¬ 
pany.” LaSalle’s reply was, “What makes you think that 
Mr. Schweitzer would stoop to such a level to deprive these 
benefits from us because the men are willing to accept col¬ 
lective bargaining or organized labor.” 10 Piccirello’s com¬ 
ment was, “I don’t know . . . but you never can tell what 
will happen.” In addition, it is the uncontradicted testi¬ 
mony of LaSalle that in April or May he had the following 
conversation with Alfred Thorn, a maintenance man, in the 
presence of several other employees: Thorn inquired of 
LaSalle, “Well, how is the Union coming along?” When 
LaSalle replied that it was doing as well as could be ex¬ 
pected, Thorn asked, “What do you fellows expect to gain 
from all of these activities?” LaSalle described what he 
thought they had to gain; whereupon Thorn’s rejoinder 
was, “How does that compare with what you have to lose?” 
LaSalle replied, “Well, all I can tell you is what I told 
Pic (Piccirello) ... I doubt very much whether Mr. Schweit¬ 
zer will take the benefits that everyone seems to be worry¬ 
ing about losing because of organized labor.” Thorn coun¬ 
tered with “you never can tell.” It was urged at the hear¬ 
ing that the respondent is responsible for the activities of 
Piccirello and Thorn, because they are supervisory employ¬ 
ees. Like the Trial Examiner, we find that Piccirello and* 
Thorn neither occupy supervisory positions, nor stand in a 
category which would justify employees in believing that 

10 LaSalle explained on cross-examination that he had told Piccirello that 
tho adherents of the Union were not antagonistic to the respondent since the 
respondent had been “on the up and up" with the employees, but that “there 
[were] still things that [had] to be given to the men." 
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they were speaking for and on behalf of management. 11 We 
concur in the Trial Examiner’s finding that, by their con¬ 
duct the respondent did not violate the Act. It is our opin¬ 
ion, and we find, however, that these conversations tend to 
establish the prevalence, prior to the election of July 23, 
of employee concern over the potential loss of benefits if 
the Union should come into the plant. 

482 In the setting heretofore detailed, the Union, on 
April 23,1943, filed its petition for investigation and 
certification of representatives. A hearing on the petition 
was held on June 16, and on July 3, the Board issued its De¬ 
cision and Direction of Election directing that an election 
be held among the production and maintenance employees 
of the respondent. The election was scheduled for July 
23, and appropriate notices were posted at the plant by the 
Regional Director. On July 21, 2 days before the election, 
the respondent sent to each of its employees at their respec¬ 
tive home addresses, by special delivery mail, a letter call¬ 
ing attention to the importance of the forthcoming election; 
assuring them of the secrecy of the ballot; describing its 
labor relations policy and its past relationship with its 

11 It is clear from the record that Piccirello is an inspector of cigarette 
paper, that his sole job is to inspect the cigarette paper in the process of 
manufacture to insure that no defective paper is placed in the hands of the 
respondent’s customers, that he works with another employee who is in some 
minor respects his subordinate, that he has no power to hire, discharge, dis¬ 
cipline, or recommend action as to either the employee who works with him, 
or any other employee, and that he takes his orders directly from Dixon. In 
the course of his work, Piccirello checks paper for defects, rejects defective 
paper, advises Dixon of major defects found, and may direct the stopping 
of the paper-making machine until the reasons for the defects can be deter¬ 
mined and the trouble remedied. 

As to Thorne, it is apparent that he is a maintenance man, whose sole duty is 
to keep the winding machinery in operating condition, that he works alone, 
gives orders to no one, and is subject to the directions of Foreman Dixon 
and Chief Maintenance Engineer Gartner. 

Piccirello and Thorn were designated as supervisors on the pay-roll list 
furnished to the Board by the respondent prior to the election of' July 23, 
and were omitted from the respondent’s preelection list, submitted to the 
Board, of employees comprising the appropriate unit. The Union contended 
in a colloquy before the Trial Examiner that the Union and the respondent 
had agreed at the time of the representation proceeding that these employees 
were supervisory; actually neither employee voted or offered to vote at the elec¬ 
tion. Although the status of Piccirello and Thorn is somewhat obscrucd by the 
foregoing facts, wc consider the evidence insufficient to warrant a finding’ that 
they either represented management or were identified with it in the eyes of the 
employees. 
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employees; specifically listing the benefits it was according 
them free of charge (life insurance, pensions, sick and ac¬ 
cident benefits, hospitalization and medical and surgical in¬ 
surance for themselves, their wives and their children, 
vacations with pay, Christmas bonus, and interest-free 
emergency loans); and inquiring whether they knew of any 
other plant, unionized or not,, wdiere the employees were 
faring as well. On July 22, 1943, the Union prepared and 
distributed among the employees a printed circular setting 
forth, in w T ell chosen and unemotional language, a resume 
of the benefits to be derived from representation by the 
Union and urging the employees to vote in favor of the 
Union. The circular made no reference to the respondent’s 
letter and no significance can or should be attached to the 
sequence of these two events merely because of the prox¬ 
imity in time of their distribution. 

Schweitzer testified that he had become familar with the 
employer’s preelection letter found to be privileged under 
the constitutional guarantee of free speech by the Circuit 
Court of Appeals for the Second Circuit in the American 
Tube Bending case. 12 He testified further that, for some 
time prior to the election, he had contemplated either ad¬ 
dressing his employees or writing them a letter to refresh 
their recollections “regarding certain facts concerning the 
company” so that they would bear these facts in mind when 
voting. Schweitzer had in fact started to prepare such a 
letter a week or 10 days before the election. He had pur¬ 
posely timed the mailing of the letter so that it would reach 
the employees the day before the election with its contents 
fresh in their minds when they cast their ballots. 

The respondent’s letter 13 is admittedly patterned after 


12 N. L. R. B. v. American Tube Bending Co., 134 F. (2d) 993 (C. C. A. 2), 
cert, denied 64 S. Ct. 84, setting aside 44 N. L. R. B. 121. 

is The full text of the letter is as follows: (On letterhead of Peter J. 
Schweitzer, Inc.) 

TO OUR EMPLOYEES: 

Next Friday will be an important day for all of us. Wliat I am about 
to tell you now I would have preferred to say personally, but because 
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the American Tube Bending Company’s letter; many of 
its statements are either extracted verbatim from the letter 
used as a model, or mere paraphrases of language taken 
therefrom. Noticeable differences are the detailed treat¬ 
ment in the respondent’s letter of the subject of benefits 
accorded to the employees and the undue emphasis on the 
fact that employees who had previously signed a union card 
were not required to vote for the Union, without the coun¬ 
terbalancing assurance that they could vote for the Union 
where no previous designation of the Union had been made 
by them. 


of the difficulty of getting all of the shift workers together, I am forced , 
to do the next best thing and that is to write to you. 

On Friday there will be an election to determine whether you went the 
American Federation of Labor to have the right to represent you in re¬ 
gard to wages, working conditions, etc., or whether you want to continue 
the way we have been doing. Your Company recognizes the right of 
every employee to join any union that he may wish to join and such mem¬ 
bership will not affect his position with the Company. On the other hand, 
we feel that it should be made clear to you that it is not necessary for 
you to join any labor organization if you do not want to. This election 
will be by secret ballot. No one can possibly find out how you vote. 
The election will be decided by the majority of those voting, so BE 
SURE TO VOTE, even if it happens to be your day off, or you are on 
vacation. 

Some of you may wonder if the fact that you signed some card dis¬ 
tributed by the union requires that you vote for the union. The answer is 
no. You have the right to vote exactly as your conscience tells you to at 
the time that you are voting. Let me repeat again. The ballot is secret 
and no one can possibly know how you voted. 

I do not know what you have been promised by others. I do know that 
for over twenty years we have enjoyed the most pleasant relationship with 
our employees. As A1 Smith used to say, ‘ ‘ Let’s look at the record. ’ ’ 

YOUR WAGES: It is our policy to pay higher wages than the aver¬ 
age of the companies engaged in the same line of business as we are. 
This we are doing and will continue to do as long as it is possible. 

EMPLOYEE BENEFITS: All employees working for this Company 
are receiving the following benefits: 

Life insurance. 

Pension trust (covering employees with us at least five years). 

Sickness and accident benefits. 

Hospitalization and medical and surgical insurance for themselves, 
their wives and their children. 

Vacation with pay. 

Christmas bonus. 

Emergency loans (without interest). 

All of these are paid for entirely by the Company. 

Check up with your friends who are working for other companies which 
may or may not have a union and see whether they are getting all these 
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483 The election was held on July 23, and the Union 
was defeated. Immediately following the announce¬ 
ment of the result, the Union filed its objections to the elec¬ 
tion on the gTound that the respondent had engaged in un¬ 
fair labor practices prior thereto. 

484 Conclusions 

The respondent has engaged in a coercive course of con¬ 
duct designed to discourage its employees from becoming 
or remaining members of the Union, and from choosing the 
Union as their bargaining representative. Its activities be¬ 
gan early in the Union’s campaign and continued up to the 
time of the election conducted by the Board. Participating 
in the drive toward the respondent’s objective were Presi¬ 
dent Schweitzer, Plant Manager Mintz, Foreman Dixon, and 


benefits and in cases where they may be getting some of them do they 
have to pay for them in part or in whole. 

Talk with your fellow employees who have been with the Company 
for some time. Ask them whether they had to fight for wage increases, 
or whether it has been the practice of the Company to give these volun¬ 
tarily. Ask them what happened in 1932 during the depression when, 
rather than lay many of them off, they were kept on, even though the 
work they did was not necessary. What has happened in the last few 
months when a paper machine was shut down, due to boiler or other 
changes? Were the men laid off, or did we keep them busy, although 
we could have saved money by laying them off? How about the 7% in¬ 
crease that we put into effect just before the wage freeze? Did we have to 
do this, or were we thinking of our employees and the fact that the wage 
freeze might stop any increase? 

Everything that we have ever done for our employees has been done 
without fuss or fanfare, but I do feel that this is the time to talk about 
these things. Ask yourself whether you honestly think that any one or any 
union could have done as well or better for you, or could have had your 
interests more at heart than we have. 

One more think I would like to suggest. This ia an important election. 
For many of you it may be the most important election you will ever 
vote in. It bears directly on your welfare and those dependent on you. 
The war has given us all many new problems—problems that make us 
nervous and jittery. Don’t let your thinking become warped, because of 
these problems. Remember that your Company is not responsible for 
higher food prices, wage freeze, or rationing.' Think clearly of those 
things your Company is responsible for and ask yourself if it has met them 
properly. 

And now I’ll close with this promise. In the past your Company has 
tried to play the game honestly, fairly, and always with the welfare of 
its employees in mind. Whatever the election on Friday decides, your 
Company will still continue to play the game, knowing that your interests 
and our interests are exactly the same. 

PETER J. SCHWEITZER, INC. 
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Chief Maintenance Engineer Gartner, all admittedly super¬ 
visory employees high in the plant hierarchy. 

Dixon’s interrogation of Louzauskas in January or Feb¬ 
ruary 1943 about his union activities represented the re¬ 
spondent’s first step in its efforts to defeat the Union. In 
warning Louzauskas that he might lose his “free hospital¬ 
ization and everything else, the benefits -we have here,” 
Dixon made a direct threat of economic reprisal if the 
Union were selected as the representative of the respon¬ 
dent’s employees. 'Then followed Schweitzer’s action, 
shortly after the first Union meeting in March, of taking up 
individual grievances with Mulherin, a dissatisfied em¬ 
ployee known to have interested himself in the Union, and 
of influencing him to abandon the Union in consideration 
of favorable treatment of his grievances—a clear attempt 
to defeat the self-organizational rights of an employee. Im¬ 
mediately thereafter, Gartner likewise attempted to induce 
Mulherin to abandon the Union, by asking him to “help the 
company along.” At that time Gartner echoed the threat 
of economic reprisal previously made by Dixon, w’hen he 
told Mulherin that “possibly you might lose [all the benefits 
the Company gives you and the insurance] if the Union 
goes in.” The respondent’s efforts to lead the employees 
to believe that the free benefits might be jeopardized if the 
Union organized the plant, is further apparent in Schweit¬ 
zer’s interrogation of Lombardi, in late March or early 
April, as to his union activity and the reason therefor, after 
Schweitzer had learned of Lombardi’s distribution of union 
cards at the plant. At that time, Schweitzer punctuated his 
remarks with a reference to the free benefits furnished by 
the respondent to its employees. Shortly thereafter, Dixon 
also indicated the respondent’s hostility to Lombardi’s 
union activity with his remark of “why do you do a thing 
like that after all the man [Schweitzer] has done for you?” 

The respondent’s plan of making the employees con- 
485 scious of the danger of economic loss was further 
advanced sometime in March or April, when Dixon, 
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prompted by his knowledge that employee Mazur had 
signed a union card, stated to her that, although the em¬ 
ployees were privileged to do as they pleased, he felt that 
they might be endangering their free “hospitalization, the 
group insurance, and the different things [they] have 
there.” Mintz observed the same pattern in his discussion 
in May with employee Kehoe, an active union adherent, 
whom he reminded that he, as well as Kehoe, ran the risk of 
losing those benefits if the Union were successful. More¬ 
over, Mintz indicated the respondent’s desire to make all 
its employees aware of the potential loss of benefits, by 
urging Kehoe to pass the word to the rest of the employees. 
Significantly, the representation proceeding was already 
pending at that time. 

The letter of July 21 was the climaxing incident to the 
events just detailed. Schweitzer had timed the special de¬ 
livery letter so that it would arrive in the hands of each 
employee on the day before the election of July 23. Its 
contents would thus be fresh in the minds of each employee 
when voting. Such timing admittedly was used for the ef¬ 
fect it would have upon the employees in the ensuing elec¬ 
tion, by impressing upon them the respondent’s claim to 
their full appreciation and gratitude for the benefits it had 
unilaterally conferred upon them without a union, and by 
pointing out the desirability of continuing the status quo 
existing prior to the advent of the Union. Moreover, it is 
apparent that the letter was designed to take advantage of 
the disturbed state of mind of the employees concerning the 
security of the substantial benefits then being voluntarily 
conferred upon them by management, a state of mind which 
the respondent had itself initially created and nurtured. 
Thus, the letter dwelled heaviest on these factors, inquiring 
whether the employees thought a union could do as much 
for them, and inviting them to ask among the employees at 
other plants, unionized or not, whether they were getting 
the same benefits, or, if they were, whether they were re¬ 
quired to pay for them. Indeed, the fact that the respon- 
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dent refrained from giving the employees any word of as¬ 
surance as to the continuance of such benefits regardless of 
the outcome of the election, could serve only to accentuate 
employee uneasiness on that subject. Viewed in the light 
of the foregoing facts, we find that the letter constituted a 
veiled warning, easily recognizable by the employees, that 
should the Union be designated as the bargaining represen¬ 
tative, the benefits theretofore enjoyed by them might be 
jeopardized. 

We find no merit in the respondent’s contention, in sub¬ 
stance, that the letter constitutes the real and only issue in 
the instant proceeding. The respondent argues in support 
thereof that, prior to the letter and the election, there was 
no complaint or suggestion by the Union of improper ac¬ 
tivities by the respondent, and that no allegation was made 
by the Union either in its objections to the conduct of the 
election, or in the original charge, of such unfair labor prac¬ 
tices as are alleged in the complaint to have occurred prior 
to the time of the letter. The respondent fails, however, 
to recognize or adequately to consider (1) that the com¬ 
plaint herein is based on the first amended charge which 
did allege the commission of unfair labor practices com¬ 
mencing in January 1943 and continuing to the date thereof, 
(2) that, in order to evaluate the true significance and ef¬ 
fect of the letter, it is necessary to consider what preceded 
and prompted its issuance, and (3) that employees them¬ 
selves are not always aware of the subtleties and congeries 
of facts which may influence their actions. 14 Nor, as the - 
events hereinabove discussed indicate, is there any founda¬ 
tion in fact for the respondent’s further contention that the 
remarks of its supervisory employees are so remote as to 
bear no relationship to the letter itself. In addition, we 
are unable to agree with the respondent’s position that the 
statements of Schweitzer and the respondent’s supervisory 

n The failure of the employees to object to all of the respondent ’« unfair 
labor practices, cannot operate to relieve the Board of its responsibility for 
preventing unfair labor practices and enforcing the public policy declared 
in the Act. 
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employees were not coercive. In so concluding, we are 
aware of the testimony of Louzauskas, Lombardi, Mazur, 
and Kehoe to the effect that they understood the statements 
of Mintz and Dixon as expressions of personal and not offi¬ 
cial opinion, and that such remarks had no effect on 
486 their relationship to the Union. We have heretofore 
held, under similar circumstances, that such remarks 
have a coercive effect in view of their nature and the au¬ 
thority of the person making them. 15 Indeed, the Courts 
have frequently held that the right of free speech cannot be 
invoked to coerce employees and that expressions of opinion 
of such a nature as to intimidate and coerce employees are 
violative of the Act. 16 In the instant case, the statements 
of Plant Manager Mintz and Foreman Dixon carried open 
threats of economic reprisals should the Union succeed and 
constituted an unlawful intrusion into the affairs of the 
employees. Whether or not this conduct had the desired 
effect is not controlling herein, since it is clear that in order 
to establish a violation of Section 8 (1) of the Act, it is 
necessary to show only that the employer interfered, re¬ 
strained, or coerced. 17 Accordingly, vre find the statements 
of Mintz and Dixon, as well as the acts and statements of 
Schweitzer and Gartner, to be clearly violative of the Act. 18 

The respondent contends also that the letter was privi¬ 
leged under its rights to free speech as enunciated in the 
Virginia Electric & Power Company case, 10 and in the 
above-cited American Tube Bending Company case. In the 

is See Matter of The Ohio Public Service Company 52 N. L. It. B., No. 129. 

ic See N. L. R. B. v. Schaefer-HitchcocJc Co., 131 F. (2d) 1004, 1008 (C. C. 
A. 9); N. L. R. B. v. Chicago Apparatus Co., 116 F. (2d) 753, 756, 757 (C. C. 
A. 7). 

17 See N. L. R. B. v. Trojan Powder Co., 135 F. (2d) 337, 339 (C. C. A. 3) 
cert, denied 64 S. Ct. 76; N. L. R. B. v. John Engelhom 4' Sons, 134 F. (2d) 
553, 556, 557 (C. C. A. 3); Norristown Box Co. v. N. L. R. B., 124 F. (2d) 
429 (C. C. A. 3) cert, denied 316 U. S. 667; Matter of Donnelly Garment Com¬ 
pany, 50 N. L. R. B. 241. 

is For the reasons set forth in the text, the findings of the Trial Examiner 
that the statements of Dixon and Mintz were not violative of the Act are 
hereby reversed. We have heretofore reversed his similar finding as to 
Schwitzer’s interrogation of Lombardi. 

i® N. L. R. B. v. Virginia Electric # Power Company, 314 U. S. 469. 
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latter case, the United States Circuit Court of Appeals for 
the Second Circuit held that a letter and a speech of an em¬ 
ployer to his employees, neither of which was on its face 
coercive, were, standing alone , privileged under the consti¬ 
tutional guarantee of free speech. Irrespective of our dis¬ 
agreement with the respondent’s contention that the letter 
in the present case is “milder and more moderate” than the 
letter and speech in the American Tube Bending Company 
case, we, nevertheless, find that case not controlling here. 
It is abundantly clear that the Court there stated that had 
there been evidence of other acts and conduct relevant to 
the letter and the speech, it would have remanded the case 
to the Board to consider whether the letter and the speech 
w’ere coercive in the light of such other evidence. In the 
instant case, as hereinabove set forth, there is ample rele¬ 
vant evidence bearing directly on the true significance and 
effect of the letter, which evidence we have considered and 
in the light of which we have found the letter to be coercive. 
Directly in point is the Trojan Powder Company case, 20 in 
which the United States Circuit Court of Appeals for the 
Third Circuit upheld the Board’s finding of a violation of 
Section 8 (1) of the Act based in part on a series of letters 
from an employer to its employees, although the language 
of the letters carried no explicit threat and “standing by 
itself could hardly receive anything but an innocent inter¬ 
pretation.” Moreover, as the Supreme Court of the United 
States has pointed out in the Virginia Electric & Power 
Company case, “* * * conduct though evidenced in part by 
speech, may amount in connection with other circumstances, 
to coercion within the meaning of the Act. If the total 
activities of an employer restrain or coerce his employees 
in their free choice, then those employees are entitled to 
the protection of the Act. And in determining whether a 
course of conduct amounts to restraint or coercion, pressure 
exerted vocally by the employer may no more be disre¬ 
garded than pressure exerted in other ways.” It is thus 

2« See footnote 17 supra. The Supreme Court denied certiorari in this case 
and in the American Tube Bending Company case on the same day. 
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apparent from these decisions that, with due regard for the 
constitutional guarantee of free speech, expressions of an 
employer which, standing alone, may not be coercive, may 
nevertheless be violative of the Act, when considered in con¬ 
nection with his other activities. In the instant case, 
487 the letter was not an independent and isolated event ; 

it was part of an entire course of conduct calculated 
to, and which effectively did, coerce the respondent’s em¬ 
ployees in their self-organizational rights. 

Accordingly, we find that, by the letter preceding the elec¬ 
tion of July 23, 1943, and by the foregoing acts and state¬ 
ments of Schweitzer, Gartner, Dixon, and Mintz, the re¬ 
spondent engaged in a course of conduct which interfered 
with, restrained, and coerced its employees in the exercise 
of the rights guaranteed in Section 7 of the Act. 21 We find 
further that, since the respondent engaged in unfair labor 
practices prior to the election of July 23, 1943, the election 
was not an expression of the will of an uncoerced majority. 

IV. The effect of the unfair labor practices upon commerce 

We find that the activities of the respondent set forth in 
Section III, above, occurring in connection with the opera¬ 
tions of the respondent as described in Section I, above, 
have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and tend to 
lead to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 

V. The remedy 

Having found that the respondent has engaged in certain 
unfair labor practices, we shall order it to cease and desist 
therefrom and to take certain affirmative action designed 
to effectuate the policies of the Act. We shall also require 
the respondent to notify each of its employees by mail that 
the respondent will not in any manner interfere with, re- 


21 It is abundantly clear, and we find that, even absent the letter, the re¬ 
spondent’s conduct was coercive and in violation of Section 8 (1) of the Act. 
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strain, or coerce its employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 

VI. The petition 

Since we have found that the respondent has by its unfair 
labor practices interfered with the free choice of repre¬ 
sentatives by its employees at the election of July 23, 1943, 
we shall set the election aside. When we are advised by 
the Regional Director that the time is appropriate, we shall 
direct that a new election be held among the respondent’s 
production and maintenance employees at its Elizabeth, 
New Jersey, plant. 

Upon the basis of the above findings of fact, and upon the 
entire record in the case, the Board makes the following: 

Conclusions of Law 

1. American Federation of Labor is a labor organization, 
within the meaning of Section 2 (5) of the Act. 

2. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 

7 of the Act, the respondent has engaged in and is engag¬ 
ing in unfair labor practices, within the meaning of Section 

8 (1) of the Act. 

3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

ORDER 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, and pursuant to Section 10 (c) of the National 
Labor Relations Act, the National Labor Relations Board 
hereby orders that the respondent, Peter J. Schweit- 
488 zer, Inc., Elizabeth, New Jersey, and its officers, 
agents, successors, and assigns, shall: 

1. Cease and desist from in any manner interfering with, 
restraining, or coercing its employees in the exercise of the 
right to self-organization, to form, join, or assist labor or- 
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ganizations, to bargain collectively through representatives 
of their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid 
or protection, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Mail to all its employees notices stating that the re¬ 
spondent will not engage in the conduct from which it is 
ordered to cease and desist in paragraph 1 of this Order; 

(b) Post immediately in conspicuous places throughout 
the respondent’s plant at Elizabeth, New Jersey, and main¬ 
tain for a period of at least sixty (60) consecutive days from 
the date of posting, notices to its employees stating that the 
respondent will not engage in the conduct from which it is 
ordered to cease and desist in paragraph 1 of this Order; 

(c) Notify the Regional Director for the Second Region 
in writing, within ten (10) days from the date of this Order, 
what steps the respondent has taken to comply herewith. 

Axd It Is Further Ordered that the election held on July 
23,1943, among the employees of the respondent at its Eliz¬ 
abeth, New Jersey, plant, be, and it hereby is, set aside. 

Signed at Washington, D. C., this 24th day of January, 
1944. 

HARRY A. MILLIS 
Chairman 

JOHN M. HOUSTON 
Member 

(Seal) National Labor Relations Board 
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A-l Filed Feb 23 1944 

In the United States Court of Appeals 
For the District of Columbia 
No. 8698 

Peter J. Schweitzer, Incorporated, a corporation, 

Petitioner, 

—against— 

National Labor Relations Board, Respondent. 

Petition for Review of an Order of the National Labor 

Relations Board 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

The petitioner, Peter J. Schweitzer, Incorporated, a New 
York corporation, believing itself to be aggrieved by a cer¬ 
tain order issued on the 24th day of January, 1944 by the 
National Labor Relations Board, hereinafter sometimes 
referred to as the “Board”, in a proceeding against peti¬ 
tioner appearing on the dockets of the Board as Case No. 
2-C-5235, Case No. R-5539, In the Matter of Peter P. 
Sclrweitzer, Inc. and American Federation of Labor, re¬ 
spectfully petitions this Honorable Court to review 
A-2 and set aside said order, and in support of its peti¬ 
tion, respectfully represents: 

Parties and Jurisdiction 

1. Petitioner is, and at all times mentioned herein, was, a 
corporation duly organized and existing under the laws 
of the State of New York, having its office and principal 
place of business in the City of Elizabeth, New Jersey. Pe¬ 
titioner maintains and operates, and at all times herein 
mentioned has maintained and operated, a plant in Eliza¬ 
beth, New Jersey, at which it engaged in the manufacture 
of paper and paper products. 
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2. Respondent is a public body known as the National 
Labor Relations Board created pursuant to the Act of Con¬ 
gress of July 5, 1935, Chapter 372, 49 Stat. 449, 29 USCA 
151 to 166, hereinafter referred to as the “National Labor 
Relations Act”, or the “Act”. The members of said Board 
are Harry A. Millis, Chairman, Gerard D. Reilly and John 
M. Houston, members, and its principal office is in Wash¬ 
ington, District of Columbia. At New York, New York, 
the Board has an office and a Regional Director. Said 
Regional Director has charge of the Second Region of the 
Board, and petitioner’s plant is located within the said 
region. 

3. The alleged unfair practices complained of in said pro¬ 
ceedings before the Board were alleged to have been com¬ 
mitted at petitioner’s Elizabth, New Jersey plant. 

A-3 4. By reason of the matters alleged in paragraphs 

1, 2 and 3 hereof, this Court has jurisdiction of this 
petition by virtue of Section 10 (f) of the National Labor 
Relations Act, 29 USCA, Section 160 (f). 

5. On September 21st, 1943, the Regional Director of the 
Board for the Second Region issued and filed a complaint 
against petitioner in the aforesaid proceedings together 
with a notice of hearing, which complaint was based on a 
first amended charge filed with the Board by the American 
Federation of Labor, hereinafter referred to as the 
“Union”. On September 27th, 1943, petitioner filed a mo¬ 
tion for a bill of particulars in accordance with the appro¬ 
priate provisions of the rules and regulations of the Board, 
and on that day also filed an answer to said complaint ad¬ 
mitting that it was engaged in interstate commerce but 
denying that it had engaged in or was engaging in unfair 
labor practices as alleged in said complaint. 

The Board’s complaint alleged that the petitioner herein 
had committed and was committing unfair labor practices 
affecting commerce within the the meaning of Section 2, 
subdivisions (6) and (7), and Section 8, subdivision (1) of 
the National Labor Relations Act as follows: 
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“7. Respondent (meaning petitioner herein) from on 
or about January 1943 to date has disparaged and ex¬ 
pressed disapproval of the Union ; has interrogated its 
employees concerning their union affiliations; has 
urged, persuaded and warned its employees to refrain 
from assisting, becoming members of or remaining 
A-4 members of the Union; has urged, persuaded and 
warned its employees to refrain from engaging in 
collective bargaining; has urged, persuaded and 
warned its employees to deal directly with it on wages, 
hours and other conditions of employment; has urged, 
persuaded and warned its employees not to vote for 
the Union at an election to be held by the National La¬ 
bor Relations Board on July 23, 1943; has urged, per¬ 
suaded and warned employees who had become mem¬ 
bers of the Union to renounce and repudiate the Union. 

“8. By the acts described above in paragraph 7, and 
by each of said acts, Respondent did interfere with, 
restrain and coerce and is interfering with, restraining 
and coercing its emj)loyees in the exercise of the rights 
guaranteed in Section 7 of the Act and did thereby en¬ 
gage in and is thereby engaging in an unfair labor 
practice within the meaning of Section 6, subdivision 
(1) of the Act.” 

Prior to the issuance of the complaint by the Board on 
September 21st, 1943, in Case No. 2-C-5235, Case No. R- 
5539, the Regional Director of the Board for the Second 
Region caused to be issued a notice of hearing upon a peti¬ 
tion of the Union for investigation and certification of rep¬ 
resentatives pursuant to Section 9-C of the National Labor 
Relations Act, said Union in its petition alleging that it 
represented a majority of the production and maintenance 
employees exclusive of supervisors and office employees of 
the petitioner at its plant at Elizabeth, New Jersey, and 
thereafter, pursuant to said notice of hearing and notice 
of postponement duly served, a hearing upon the 
A-5 Union’s petition was held at Newark, New Jersey on 
June 16th, 1943 before James C. Paradise, an agent 
of the Board, designated by the Board as Trial Examiner 
for said hearing; thereafter, on the 3rd day of July, 1943, 
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the Board issued its decision and direction of election in 
Case Number R-5539 directing an election to be held among 
the production and maintenance employees exclusive of 
supervisors and office employees at its Elizabeth, New Jer¬ 
sey plant. The Regional Director of the Board from the 
Second Region on the 24th day of July, 1943 issued an elec¬ 
tion report and, thereafter on August 3rd, 1943, said Re¬ 
gional Director issued his report on objections to the elec¬ 
tion theretofore filed by the Union. 

On August 14th, 1943, the Board entered an order in 
Case Number R-5539, Case Number 2-C-5235, directing 
hearing on objections to the election report and consoli¬ 
dating cases. 

Pursuant to the Board’s notice of hearing dated the 21st 
day of September, 1943, the complaint came on for hearing 
at Newark, New Jersey, on October 7th, 1943 before R. N. 
Denham, an agent of the Board, designated by the Board 
as Trial Examiner for said hearing and said hearing was 
held by said Trial Examiner on October 7th and October 
8th, 1943. The Board appeared by its attorney and offered 
evidence in support of the charges of the complaint, and 
the petitioner appeared by its attorney and offered evi¬ 
dence in refutation of said charges. The American 
A-6 Federation of Labor appeared through its repre¬ 
sentative and participated in the hearing without 
intervening therein. 

6. At the beginning of the hearing, counsel for petitioner 
moved for the severance of Case Number 2-C-5235 from 
Case Number R-5539 and said motion was denied by the 
Trial Examiner and the denial subsequently was affirmed 
by the Board. At the beginning of the hearing counsel for 
the petitioner entered his objections to the participation 
of the Union in the hearing in Case No. 2-C-5235. The ob¬ 
jection was overruled by the Trial Examiner and his rul¬ 
ing subsequently was affirmed by the Board. 

7. On November 21st, 1943, the Trial Examiner issued 
his intermediate report in which he made findings of fact 
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that the petitioner had interfered with, restrained, and 
coerced its employees in the exercise of the rights guaran¬ 
teed in Section 7 of the Act and thereby had engaged and 
was then engaging in an unfair labor practice affecting 
commerce within the meaning of Section 8, subdivision (1), 
and Section 2, subdivisions (6) and (7) of the Act, and 
upon such conclusions the Trial Examiner recommended 
that the respondent, Peter J. Schweitzer, Incorporated, its 
officers agents, representatives and assigns: 

1. Cease and desist from in any manner interfering 
with, restraining, or coercing their employees in the 

exercise of the rights to self-organization, to form, 
A-7 join, or assist labor organizations, to bargain collec¬ 
tively through representatives of their own choosing, 
and to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or protec¬ 
tion, guaranteed in Section 7 of the Act; 

2. Take the following affirmative action which will 
effectuate the policies of the Act: 

(a) Post immediately in conspicuous places through¬ 
out the respondent’s plant at Elizabeth, New Jersey 
and maintain for a period of sixty (60) consecutive 
days from the date of posting, notices to its employees 
stating that the respondent will not engage in the con¬ 
duct from which it is recommended that it cease and 
desist in paragraph 1 of these recommendations; 

(b) Notify the Regional Director for the Second Re¬ 
gion in writing within ten (10) days from the receipt 
of this Intermediate Report what steps the respondent 
has taken to comply therewith. 

Said intermediate report was received by the petitioner 
on November 11th, 1943 and thereafter petitioner duly 
served on the Board four (4) copies of its exceptions to the 
intermediate report and requested oral argument before 
the Board and also served upon the Union and the Board’s 
attorney a copy of its exceptions to said intermediate re¬ 
port. On December 14th, 1943, the Board heard oral argu¬ 
ment at which hearing petitioner was heard. 
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A-8 Order to be Reviewed 

8. On the 24th day of January, 1944, the Board entered 
its decision, findings of fact and conclusions of law and 
issued its order on said complaint which order was received 
by this petitioner on or about January 28th, 1944. In said 
decision the Board stated that it had reviewed all rulings 
of the trial, and that no prejudicial errors were committed 
and affirmed all such rulings. It further stated that it had 
considered the exceptions submitted by the parties and 
insofar as the exceptions were inconsistent with its find¬ 
ings of fact and conclusions of law, an order of the Board 
found them to be without merit. 

9. The order of the Board issued as aforesaid required 
the petitioner to 

1. Cease and desist from in any manner interfering 
with, restraining, or coercing its employees in the exer¬ 
cise of the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to 
engage in concerted activities, for the purpose of col¬ 
lective bargaining or other mutual aid or protection, as 
guaranteed in Section 7 of the Act. 

2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Mail to all its employees notices stating that the 
respondent will not engage in the conduct from which 
it is ordered to cease and desist in paragraph 1 of this 
order; 

(b) Post immediately in conspicuous places 
A-9 throughout the respondent’s plant at Elizabeth, New 

Jersey, and maintain for a period of at least sixty 
(60) consecutive days from the date of posting, notices 
to its employees stating that the respondent will not 
engage in the conduct from which it is ordered to cease 
and desist in paragraph 1 of this Order; 

(c) Notify the Regional Director for the Second Re¬ 
gion in writing, within ten (10) days from the date of 
this Order, what steps the respondent has taken to com¬ 
ply herewith. 
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The Board in its decision and order further ordered that 
the election held on July 23rd, 1943, among the employees 
of the respondent at its Elizabeth, New Jersey plant be 
set aside. 


Specification of Error Relied Upon 

10. The order of the National Labor Relations Board of 
January 24th, 1944 is invalid and insufficient in law and 
is erroneous in fact and should be reviewed and annulled 
and set aside upon the following specifications of error: 

(a) The decision and order of the Board (herein¬ 
above referred to in the paragraph numbered “9”), 
unless annulled and set aside, will abridge the freedom 
of speech of your petitioner, its responsible officers 
and all of them, in contravention of a provision of the 
First Amendment to the Constitution of the United 
States. 

(b) The decision and order of the Board, unless an¬ 
nulled and set aside, will deny due process to your peti¬ 
tioner, its responsible officers and all of them, in con¬ 
travention of a provision of the Fifth Amendment to 

the Constitution of the United States. 

A-10 (c) The Board erred in finding and deciding that 

your petitioner has engaged in or is engaging in any 
unfair labor practice, within the meaning of the Act. 

(d) The Board erred in finding and deciding that a 
question affecting commerce concerning the represen¬ 
tation of the employees of your petitioner exists. • 

(e) The Board erred in its findings of fact in that 
decision and order. 

(f) The Board erred in its conclusions of law in that 
decision and order. 

(g) The action of the Board or the quorum thereof 
was arbitrary capricious and in violation of the Act 
in the making of that decision and order. 

(h) The decision and order of the Board is based 
upon facts not supported by the evidence in the case. 
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(i) The decision and order of the Board is based 
upon findings of fact not supported by competent, ma¬ 
terial or relevant evidence. 

(j) The conclusions of law contained in that decision 
and order of the Board are contrary to law, and are 
grounded upon erroneous findings of fact; 

and your petitioner further claims injustice by the deci¬ 
sion and the order of the Board. 

Wherefore, your petitioner, Peter J. Schweitzer, Incor¬ 
porated, petitions this Honorable Court for a review of the 
aforementioned order of the National Labor Relations 
Board entered on January 24th, 1944 and respectfully 
prays: 

A-ll 1. That the Board may be required, in conformity 
with law, to certify for filing in this Court a trans¬ 
cript of the entire record in the aforementioned proceedings, 
including pleadings and testimony upon which said order 
was entered and including the findings and order of the 
Board; 

2. That the proceedings before the Trial Examiner and 
the Board, as set forth in said transcript, be reviewed by 
this Honorable Court and that said order be set aside, va¬ 
cated and annulled, and that the respondent be ordered to 
dismiss its complaint against petitioner; 

3. That this Honorable Court exercise its jurisdiction 
over the parties and the subject matter of this petition and 
restrain the Board from enforcing its said decision and 
order pending a final determination of this petition; 

4. That this Honorable Court exercise its jurisdiction 
over the parties and the subject matter of this petition, and 

grant to the petitioner such other and further relief 
A-12 in the premises as the rights and equities of the cause 
may require. 

PETER J. SCHWEITZER, INCORPORATED 

By M. PETER SCHWEITZER, 
Secretary 
Petitioner 



70 


ROY PLAUT 
17 E. 42nd Street 
New York 17, N. Y. 

BURTON A. ZORN 
11 Broadway- 
New York 4, N. Y. 

ARTHUR E. REYMAN 
11 Broadway- 
New York 4, N. Y. 

HOMER HENDRICKS 
Southern Building 
15th and “H” Streets, N. W. 
Washington, D. C. 

Attorneys for Petitioner 

A-13 State of New York, 

County of Neiv York, ss: 

M. Peter Schweitzer, being first duly sworn, deposes and 
says that he is the Secretary of Peter J. Schweitzer, Incor¬ 
porated, petitioner herein, and has held such office all dur¬ 
ing the times mentioned in said petition; that he has read 
the foregoing petition for review and knows the contents 
thereof and that the statements therein are true to the best 
of his knowledge, information and belief. 

M. PETER SCHWEITZER 

Subscribed and sworn to before me this 21st day of Feb¬ 
ruary, 1944. 

(Seal) ELIZABETH MURPHY 

Notary Public Kings County 

Service of copy of the aforegoing petition for review 
acknowleged this 23rd day of February, 1944. 

/s/ HOWARD LICHTENSTEIN 

• *•••••**• 
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A-14 Filed Mar 4 1944 

Answer of the National Labor Relations Board and 
Request for Enforcement 

To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia: 

Comes now the National Labor Relations Board and, pur¬ 
suant to the National Labor Relations Act (49 Stat. 449, 29 
U. S. C., Sec. 151 et seq.), files this answer to the petition 
to review a Decision and Order of the Board and its request 
for enforcement of the Board’s order. 

1. Answering the allegations set forth in paragraphs 1 
through 9 of the petition to review, the Board prays refer¬ 
ence to the certified record of the proceedings before the 
Board, filed herein, for a full and exact statement of the 
pleadings, evidence, findings of fact, conclusions of law, 
and order of the Board, and all other proceedings in this 
matter. 

2. The Board denies each and every allegation of error 
set forth in paragraph 10 of the petition to review. Further 

answering, the Board avers that its order is valid 
A-15 and proper in all respects. 

Wherefore, having answered each and every alle¬ 
gation in the petition to review, the Board prays this Hon¬ 
orable Court that said petition be denied insofar as it prays 
that the order of the Board be set aside. 

3. Further answering, the Board, pursuant to Section 
10 (e) of the National Labor Relations Act, respectfully re¬ 
quests this Court for the enforcement of so much of its 
order against petitioner, as is set forth below, dated Jan¬ 
uary 24,1944, entered in the consolidated proceedings before 
the Board, entitled: “In the Matter of Peter J. Schweitzer, 
Inc. and American Federation of Labor, which proceeding 
is designated in the records of the Board as Cases Nos. 
2-C-5235 and R-5539. In support of this request for en¬ 
forcement of its order, the Board alleges: 
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(a) Petitioner is a New York corporation, having its 
principal place of business in Elizabeth, New Jersey. 

(b) Upon the consolidated proceedings had before the 
Board in Cases Nos. 2-C-5235 and R-5539, as more fully 
shown by the transcript of the entire record filed herein to 
which reference is hereby made, the Board, on January 24, 
1944, duly stated its tidings of fact and conclusions of law 
and issued an order directed to petitioner, its officers, agents, 
successors, and assigns. So much of the aforesaid order as 
relates to this proceeding, provides as follows: 

Order 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, and pursuant to Section 10 (c) of the National 
Labor Relations Act, the National Labor Relations Board 
hereby orders that the respondent, Peter J. Schweitzer, Inc., 
Elizabeth, New Jersey, and its officers, agents, successors, 
and assigns, shall: 

1. Cease and desist from in any manner interfering wdth, 
restraining, or coercing its employees in the exercise of the 
right to self-organization, to form, join, or assist labor or¬ 
ganizations, to bargain collectively through representatives 
of their owm choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid 
or protection, as guaranteed in Section 7 of the Act. 
A-16 2. Take the following affirmative action which the 

Board finds will effectuate the policies of the Act: 

(a) Mail to all its employees notices stating that the re¬ 
spondent will not engage in the conduct from which it is 
ordered to cease and desist in paragraph 1 of this Order; 

(b) Post immediately in conspicuous places throughout 
the respondent’s plant at Elizabeth, New Jersey, and main¬ 
tain for a period of at least sixty (60) consecutive days 
from the date of posting, notices to its employees stating 
that the respondent will not engage in the conduct from 
which it is ordered to cease and desist in paragraph 1 of 
this Order; 
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(c) Notify the Regional Director for the Second Region 
in writing, wdthin ten (10) days from the date of this Order, 
what steps the respondent has taken to comply herewith. 

(c) On or about January 24, 1944, the Board’s Decision 
and Order was duly served upon petitioner. 

(d) Pursuant to Section 10 (f) of the National Labor Re¬ 
lations Act, the Board is certifying and filing with this 
Court a transcript of the entire record of the proceedings 
before the Board, including the pleadings, testimony, evi¬ 
dence, findings of fact, conclusions of law in Cases Nos. 
2-C-5235 and R-5539. 

Wherefore, the Board prays that this Honorable Court 
cause notice of the filing of this answer and request for en¬ 
forcement and of the filing of the entire record of said pro¬ 
ceedings before the Board to be served upon petitioner, and 
that this Court take jurisdiction of the proceeding and of 
the questions determined therein, and make and enter upon 
the pleadings, testimony and evidence, and proceedings set 
forth in the transcript of said proceedings, and upon the 
order made thereon, a decree denying the petition to review 
and enforcing in whole the order of the Board, and requir¬ 
ing petitioner, its officers, agents, successors and assigns to 
comply therewith. 

/s/ HOWARD LICHTENSTEIN 
Assistant General Counsel 
National Labor Relations Board. 

Dated at Washington, D. C., 
this_day of March 1944. 

A-17 District of Columbia, ss : 

Howard Lichtenstein, being first duly sworn, states that 
he is Assistant General Counsel of the National Labor Rela¬ 
tions Board, respondent herein, and that he is authorized to 
and does make this verification in behalf of said Board; that 
he has read the foregoing answer and has knowledge of the 
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contents thereof; and that the statements made therein are 
true to the best of his knowledge, information and belief. 

/s/ HOWARD LICHTENSTEIN 
Assistant General Counsel 

Subscribed and sworn to before me this .... day of 
March 1944. 

/s/ JOHN E. LAWYER 

(Seal) Notary Public , District of Columbia 

My commission expires August 31, 1944. 

#•*••••#•• 

H. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

2 Before the National Labor Relations Board 

Second Region 

Cases Nos. II-C-5235, R-5539. 

In the Matter of 

Peter J. Schweitzer, Inc., 
and 

American Federation of Labor 

Room 211, N. J. State Board of 
Mediation, 

1060 Broad Street, 

Newark, New Jersey, 

Thursday, October 7th, 1943. 

The above-entitled matter came on for hearing, pursuant 
to notice, at 10:00 o’clock a. m. 

Before: 

R. N. Denham, Trial Examiner. 

Appearances: 

Vincent M. Rotolo, Esq., 120 Wall Street, New* York, 
New York; for the National Labor Relations Board. 
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Proskauer, Rose, Goetz & Mendelsohn, Esqrs., 11 Broad¬ 
way, New York, New York, by Arthur E. Reyman, 
Esq., of Counsel; for Peter J. Schweitzer, Inc. 

Samuel R. Isard, Esq., Room 805, 972 Broad Street, 
Newark, New Jersey; for American Federation of 
Labor. 

4 Proceedings 

Trial Examiner Denham: Are you ready to proceed, gen¬ 
tlemen ? 

Mr. Rotolo: Yes, Mr. Examiner. 

Trial Examiner Denham: I take it all counsel are reason¬ 
ably familiar with the general procedure which is followed 
in these hearings. There are a few formal statements to 
be made at the opening of the hearing. 

This is a formal hearing before the National Labor Re¬ 
lations Board in the matter of Peter J. Schweitzer, Inc., 
and American Federation of Labor, of what is known as 
Case II-C5235, -which has been consolidated with Case 
R-5539, of the same title, for purposes of the hearing. 

The Trial Examiner who appears for the National Labor 
Relations Board is R. N. Denham. 

At this time, I will ask all counsel to state their appear¬ 
ances for the record. 

Mr. Rotolo: Vincent M. Rotolo, appearing for the Na¬ 
tional Labor Relations Board. 

Mr. Reyman: For the Respondent, Messrs. Proskauer, 
Rose, Goetz & Mendelsohn, 11 Broadway, New York City, 
by Arthur E. Reyman, counsel. 

Trial Examiner Denham: Are there any appearances on 
behalf of the union? 

Mr. Isard: Yes; Samuel R. Isard. 

5 Trial Examiner Denham: Are you an attorney, 
Mr. Isard? 

Mr. Isard: No, sir. 
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Trial Examiner Denham: You are a representative of 
the union? 

Mr. Isard: Yes. 

9 Mr. Rotolo: Mr. Examiner, I offer in evidence on 
behalf of the Board, to be marked as Board’s Ex¬ 
hibit 1, the formal papers in both proceedings which have 
been consolidated by order of the Board, both proceedings 
known as R-5539 and II-C-5235, consisting, in the R pro¬ 
ceeding, a copy of the original notice of hearing, a copy of 
the petition in the R proceeding, and a copy of the decision 
and direction of election in the R proceeding, which was 
signed at Washington on the 3rd of July, 1943; ordering an 
election at the plant of the company amongst the production 
and maintenance employees. Also a copy of the Regional 
Director’s election report showing the results of the or¬ 
dered election, dated July 24th, 1943; a copy of the notice 
which was posted at the direction of the Regional Director 
at the plant, indicating the time and place and date of the 
election; a copy of the objections filed by the American Fed¬ 
eration of Labor, the participating union in the election, 
objecting to the election results or the conduct of the elec¬ 
tion, setting forth the grounds of objection; a copy of the 

report of the Regional Director on the objections. 

10 Trial Examiner Denham: What is the date of that? 

Mr. Rotolo: It is dated August 3rd, 1943. 

The original order of consolidation issued by the Na¬ 
tional Labor Relations Board consolidating the Representa¬ 
tion proceedings with the Complaint case, marked II-C-5235, 
which order of consolidation is dated August 14th, 1943. 

A copy of the order of the Board directing a hearing on 
the objection to the election report which is contained in 
the order of consolidation. 

The first amended charge in the Complaint case, which is 
dated September 20th, 1943: 

A copy of the complaint in the proceeding II-C-5235. 


77 


Trial Examiner Denham: What is the date of that? 

Mr. Rotolo: September 21st, 1943, which was attached to 
the order directing hearing on objections and consolidat¬ 
ing the C case with the R case, and the amended charge: 

The affidavit of service. 

Trial Examiner Denham: Is there a notice of hearing as 
to the Complaint case? 

Mr. Rotolo: Yes, notice of hearing, also dated September 
21st, 1943. 

Affidavit of service of copy of complaint and notice of 
hearing showing service upon the company, Peter J. 
Schweitzer, Inc., at 1029 Newark Avenue, Elizabeth, New 
Jersey. 

Trial Examiner Denham: On what date? 

11 Mr. Rotolo: On the 21st day of September. 

Affidavit of service dated the 22nd of September, 
with registered return receipt attached thereto showing that 
service was made on the company on September 22nd, 1943, 
the affidavit of service also indicating service having been 
made on Proskauer, Rose, Goetz and Mendelsohn, attorneys 
for the respondent, and also the American Federation of 
Labor, the participating union involved in these proceed¬ 
ings, and Mr. Samuel R. Isard, representative of that union, 
and attached to that affidavit are registered return receipts 
indicating receipt of the notice and complaint, by each of 
the parties enumerated, on September 22nd, 1943. 

There is also attached to the formal exhibit a letter dated 
September 28th, 1943, from the attorneys for the respond¬ 
ent, Proskauer, Rose, Goetz and Mendelsohn, enclosing the 
answer of the respondent, and also a motion for a bill of 
particulars. That letter is dated September 28th, 1943. 
The stamp on said letter indicates that it was received at 
the office of the National Labor Relations Board of New 
York City on September 29th, 1943. 

The answer of the respondent, dated September 27th, 
1943, which was enclosed in the letter of the attorneys for 
the respondent, and also a copy of a motion for a bill of 
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particulars which also was enclosed in the letter from re¬ 
spondent’s attorneys, the motion being dated Sep- 

12 tember 27th, 1943. 

A copy of the bill of particulars furnished to coun¬ 
sel for the respondent in accordance with the motion made 
September 27th, 1943, which bill of particulars is dated 
October 1st, 1943. 

Affidavit of service of Angelo Aquaro, employee of the 
Board of the New York City Region, showing that on Octo¬ 
ber 2nd, 1943, service was made by ordinary mail. 

Bill of particulars upon Proskauer, Rose, Goetz, and Men¬ 
delsohn, attornevs for the respondent, 11 Broadwav, New 
York City; 

A telegram from the Trial Examiner designated by the 
Board in these proceedings, Mr. R. N. Denham, dated Octo¬ 
ber 5th, 1943, and received at the office of the National Labor 
Relations Board, New York City, addressed to the Regional 
Attorney, granting part of the motion previously made by 
counsel for the respondent for a bill of particulars, and, 
finally, a copy of a supplemental bill of particulars, dated 
October 6th, 1943, together with affidavit of service showing 
personal service made by Alice Simon, an employee of the 
National Labor Relations Board of New York City, upon 
the attorneys for the respondent at their office at 11 Broad¬ 
way, New York City. 

Is there any objection? 

Mr. Reyman: No objection, Mr. Examiner. I have 

13 examined the file. It may be appropriate for me at 
this time to call the Examiner’s attention to several 

matters and state the motion I have in mind. 

The objections filed to the election by the representative 
of the American Federation of Labor, of course, was not 
served upon the respondent in the R case. We did receive 
a report on objection subsequent to the filing of the objec¬ 
tion to the election, with the Regional Director of the Sec¬ 
ond Region. The report on objection is dated August 3rd, 
1943, and is contained in Board’s Exhibit 1. 
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It appears to me from examining the objection made by 
the Regional Director that the only basis of the objection 
was a certain letter which was mailed by the respondent, by 
its president, to employees of the company prior to the 
actual date of the election, July 23rd, 1943. If my conclu¬ 
sions are correct, the matters concerned in this proceeding 
at the present time, so far as Case R-5539 is concerned, are 
the objections based on that particular document. Subse¬ 
quently, we were served from Washington with an order 
directing the hearing, and the objection of election report, 
and consolidating the cases, and that order was dated Au¬ 
gust 14tli, 1943. 

A complaint subsequently was received at our office, the 
complaint being dated September 21st, 1943, and the com¬ 
plaint itself, particularly Paragraph 7 thereof and Para¬ 
graph 8, allege certain acts which led me to believe 
14 that a complaint had been issued at the Board based 
on that letter. However, not being certain I just 
filed my motion for a bill of particulars. 

Subsequently I received a bill and the other day I re¬ 
ceived a supplemental bill of particulars. It appears that 
there are other matters that may be involved of which I 
have no knowledge, but which go beyond the document, the 
letter of July 21st, 1943, itself. I am familiar with the rules 
of the Board which permit consolidation of certain pro¬ 
ceedings in both complaint cases and investigatory cases. 
However, I move in this case, because of the peculiar cir¬ 
cumstances, I move for a severance of the C case and the 
R case. I think it would be highly prejudicial to the re¬ 
spondent here to permit a proceeding to go on in* its vague 
state, if I may say so at this time, insofar as we know what 
facts are involved in the complaint case. The final result 
to be attained in each case, of course, is different. In the 
complaint case, the Board if it so finds it necessary, will 
issue an order which is a final order. In those circumstances 
in connection with the Representation case, if the objec¬ 
tions arc found to be valid, and I don’t think they will be, 
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but in the event they will, another appeal will be taken in 
the R case. 

In this connection, too, I note that Mr. Isard, for whom I 
have the highest personal regard, has entered his appear¬ 
ance in this proceeding. There has been no motion, 
15 so far as I know, to intervene in the complaint case, 
and to that extent, of course, the American Federa¬ 
tion of Labor is not a party to this proceeding. Therefore 
I move that the cases be severed. 

#•**•••**• 

17 Trial Examiner Denham: Well, the motion will be 
denied in all respects. You may proceed with what¬ 
ever matter you may desire under the regulations and legal 
procedure of the Board. 

Board’s Exhibit No. 1 will be admitted in evidence. 

(Thereupon the documents above referred to were marked 
Board’s Exhibit No. 1, in evidence.) 

*##••••••• 

20 Mr. Rotolo: Yes. 

I offer at this time as Board’s Exhibit 2 stipulation 
signed by counsel for the Board and counsel for the re¬ 
spondent indicating the facts of commerce and showing the 
interstate character of the respondent’s business. 

Trial Examiner Denham: Board’s Exhibit 2 will 

21 be admitted in evidence. 

(Thereupon the document above referred to was marked 
Board’s Exhibit No. 2, in evidence.) 

Mr. Rotolo: I might say for the record, Mr. Examiner, 
that this proceeding involves only the Elizabeth plant of 
the company referred to in the stipulation. I don’t think 
there is any dispute in this matter, Mr. Examiner, that the 
American Federation of Labor, the charging union here, is 
a legitimate labor organization within the meaning of the 
Act. 
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Trial Examiner Denham: Is there any question about 
that, Mr. Reyman? 

Mr. Reyman: No question about that. 

Trial Examiner Denham: Very well, then that is stipu¬ 
lated on the record. 

Mr. Reyman: In that connection, if I may comment, I 
did during the course of the prior hearing ask Mr. Isard, as 
I recall, whether or not it was the American Federation of 
Labor, as such, that vras appearing, and the answer was 
yes. I assumed that was true insofar as the complaint case 
was concerned, too. 

Mr. Rotolo: That’s right. 

Trial Examiner Denham: It is the American Federation 
of Labor and not any affiliate or subdivision of the Ameri¬ 
can Federation of Labor; is that right, Mr. Isard? 

Mr. Isard: That’s right. 

22 Trial Examiner Denham: Very well, proceed. 

Mr. Rotolo: The Board will call as the first wit¬ 
ness Mr. Mintz. 

23 George Mintz was called as a witness by and in 
behalf of the National Labor Relations Board and, 

having been first duly svrorn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Rotolo) Will you give your name and address 
to the reporter, please? A. George Mintz, 200 Linden Ave¬ 
nue, Westfield, New Jersey. 

Q. Mr. Mintz, are you employed by the respondent com¬ 
pany, Peter J. Schweitzer, Inc.? A. Yes. 

Q. In what capacity? A. Manager of the plant in Eliza¬ 
beth. 

Q. How long have you held that position? A. I think it 
was some time before the 1st of the year. 

Q. The 1st of the year, 1943? A. That’s right. 

Q. Prior to that time were you employed by the company? 
A. That is correct. 
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Q. What employment did you have with the company be¬ 
fore the 1st of the year 1943? A. I was general superin¬ 
tendent. 

Q. Of what plant? A. I covered the Elizabeth and Spots- 
wood plants. 

24 Q. What further duties, if any, were given to you 
when you became general manager of the Elizabeth 

plant? A. I took over the active management of the Eliza¬ 
beth plant under Mr. Schweitzer. 

Q. Will you tell us what difference there was between 
your superintendency of the two plants and later the active 
management of the Elizabeth plant? A. As superintendent 
my work was chiefly concerned with production in the mak¬ 
ing of paper. As manager I assumed the responsibility of 
the actual management at the plant and the office detail 
involving it. 

Q. You are acquainted with all of the operations of the 
Elizabeth plant ? A. I am. 

Q. Do you also concern yourself with matters dealing 
with labor relations of the company at its Elizabeth plant? 
A. Yes, I am, with Mr. Schweitzer. 

Q. Do you recall when the American Federation of Labor 
filed a proceeding before the National Labor Relations 
Board for the certification as bargaining representative of 
the employees at the Elizabeth plant, do you recall that? 
A. Yes, sir, I do recall it. 

Q. Did you attend a hearing that was held in that pro¬ 
ceeding? A. No, I did not. 

25 Q. Do you recall when you first had knowledge of 
the organizational movement conducted by the Ameri¬ 
can Federation of Labor in the Elizabeth plant ? A. I can¬ 
not give vou the exact date. 

Q. Approximately? A. I can tell you it was after the 
first organizational meeting that was held, I heard about the 
meeting after the first meeting. 

Q. Where was it held do you know? A. No, I don’t 
know. 
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Q. Do you know when that was approximately, was it 
January, February or March? A. I am afraid I could not 
tell you exactly. 

Q. You know there was a meeting? A. Yes, I know there 
was a meeting, that is correct. 

Q. How did you know that? A. I was informed by one of 
our employees. 

Mr. Rotolo: I will ask the reporter to mark this Board’s 
Exhibit 3 for identification. 

(The document above referred to was marked as Board’s 
Exhibit 3 for identification.) 

Q. (By Mr. Rotolo) I show you a list of names on a docu¬ 
ment marked Board’s Exhibit 3 for identification and ask 
you whether that is a correct copy of the payroll of the 
company at its Elizabeth plant as of the payroll pe- 
26 riod ending April 27, 1943? 

A. This is a duplicate of the one I mailed to Mr. 
Schweitzer. I cannot say it is the same because it is not 
the original. 

Q. You say you mailed a payroll list to Mr. Reyman? 

A. To Mr. Schweitzer. 

Mr. Reyman: If counsel wants me to, I think I can stipu¬ 
late. 

# * * • • * • # # * . 

28 Trial Examiner Denham: With that statement is 
there any objection to this list of the payroll per¬ 
sonnel subdivided into departments as indicated as of April 
27, 1943? 

Mr. Reyman: No, no objection. 

Trial Examiner Denham: It will be admitted as Board’s 
Exhibit 3. 

(The document above referred to, previously marked for 
identification as Board’s Exhibit 3, was received in evi¬ 
dence.) 
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Mr. Kotolo: I should also like to have counsel inspect 
and possibly stipulate as to its admission that a letter of 
respondent’s attorney addressed to Mr. Hagen, field exam¬ 
iner, is attached to our Board, dated July 13, 1943, which 
contains a list of the names of all the employees in the unit 
designated by the Board in its decision of direction of elec¬ 
tion which the company considered eligible for voting pur¬ 
poses at the election. 

Mr. Reyman: I will have to concede it, I wrote it. I 
would like to make some comment in connection with this, 
that is the company’s opinion of employees who were eli¬ 
gible to vote on that date. 

29 Mr. Rotolo: Yes. I offer this as Board’s Ex¬ 
hibit 4. 

Trial Examiner Denham: It will be admitted. 

(The document above referred to was marked as Board’s 
Exhibit 4 and received in evidence.) 

Q. (By Mr. Rotolo) Mr. Mintz, referring to Board’s Ex¬ 
hibit 3 the list shows the employees in different departments 
of the company at the Elizabeth plant as of April 27, 1943. 

I call your attention to a group of employees under the 
heading on page 5 marked executives and in parentheses 
supervisory and administrative, and under that heading I 
call your attention to the name of Denmar Dixon. A. Yes. 

Q. Are you acquainted with that gentleman? A. I am. 

Q. The list designates him as a foreman. Will you tell 
us what department he took charge of as foreman? A. Mr. 
Dixon is foreman of the finishing department. 

Q. How many employees are there in the finishing depart¬ 
ment? A. At the time? 

Q. Yes, at the time of this list. A. I couldn’t say off¬ 
hand. 

Q. Well, approximately if not exactly. A. Probably 40 
or 50 employees. 

Q. Was Mr. Dixon a foreman in that department 

30 in January, 1943? A. I don’t believe so. 
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Q. You became general manager you say about 

the beginning- A. Mr. Dixon replaced another man. 

I don’t recall the exact date but I would say it was possibly 
six months ago. 

Q. Would your payrolls indicate when he became fore¬ 
man of the finishing department? A. Yes, I believe so. 

Q. Do you have the payrolls here today? A. No. 

Mr. Reyman: We can supply the information giving the 
exact data as to Mr. Dixon’s promotion. 

Mr. Rotolo: Yes, I should like to have counsel indicate 
on the record from the original payrolls the date when Mr. 
Dixon became foreman, I should like to have it from the 
original records. 

Mr. Reyman: May we go off the record? 

Trial Examiner Denham: Off the record. 

(Discussion off the record.) 

Trial Examiner Denham: On the record. 

Q. (By Mr. Rotolo) Was Mr. Dixon the foreman of any 
other department? A. I beg your pardon? 

Q. Was Mr. Dixon prior to his taking over the duties in 
the finishing department foreman of any other de- 
31 partinent? A. He was in charge of the shipping. 

Q. Is that the shipping department? A. That’s 

right. 

Q. How many employees were in that department at the 
time you became manager? A. I imagine probably half a 
dozen people. 

Q. And he had charge of the employees in that depart¬ 
ment? A. That’s right. 

Q. He gave directions? A. That’s right. 

Trial Examiner Denham: Do I understand Dixon was 
foreman on the shipping department in January w’hen you 
took over? 

The Witness: That’s correct. 

Trial Examiner Denham: All right. 
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Q. (By Mr. Rotolo) When you took over the duties of 
general manager in January, 1943, who was the foreman 
of the winding room? A. Robert Jones. 

Q. Did Mr. Dixon have any duties in connection with the 
winding room in January, 1943? A. No, he did not. 

Q. So that Mr. Dixon you say then was transferred from 
the shipping department to the finishing department? A. 
That is correct. 

Q. And you don’t recall about what time that was, 

32 you don’t know that, do you? A. Now that they have 
mentioned March 22, I do recall the date. 

Q. Would you say that is about the time when he was 
transferred? A. That’s right, it was probably a week be¬ 
fore that, to break in under Mr. Jones because Mr. Jones 
left about the 22nd I believe. 

Q. I show you on the same list in Board’s Exhibit 3 the 
name of John Piccirillo? A. Yes. 

Q. That employee is designated under the heading of 
executive (supervisory) in the administrative department, 
as chief inspector. 

Will you tell us, Mr. Mintz, what your knowledge as man¬ 
ager of this plant is as to the duties of chief inspector? A. 
In the manufacture of cigarette paper we have an inspection 
department so-called consisting of Mr. Piccirillo and one 
girl who works with him. It is their duty to inspect the 
cigarette paper. He was involved only in cigarette papers. 

Q. And you say there was and there is now only one em¬ 
ployee under his direction and his department? A. That 
is correct. 

33 Q. Is that the girl that is known as Emily Thorne 
appearing as inspector on this list? A. Yes. 

Q- By reason of Mr. Piccirillo’s charge of that girl’s 
work in that department, do you know that that was his 
name was listed under the heading of executives (super¬ 
visory) administrative? 

Mr. Reyman: I object, Mr. Miniz would not know that. 
As I explained, we classify the employees in New York. 
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Trial Examiner Denham: Well, if he knows. If he does 
not knpw, he may say so. 

The Witness: Well, I furnished the list but I did not 
split it up, that is why you see I don’t recognize this list, 
because it is not the way I set it up. This split up here was 
done in New York. 

Trial Examiner Denham: In making up the list did you 
designate this man as chief inspector? 

The Witness: That’s right. 

Trial Examiner Denham: That is the designation on the 
list that you made up in your office? 

The Witness: That is correct. 

Q. (By Mr. Rotolo) And likewise referring to the name 
of Alfred Thorne appearing on that list under the name 
heading as chief maintenance man, you gave that designa¬ 
tion on the list when you forwarded it to New York, 
34 is that right? A. That is correct. 

Q. Can you tell us what the duties of chief main¬ 
tenance man are? A. Mr. Thorne is a mechanic who was 
assigned to the winding department only and he has nobody 
working under him, or shall I say with him? He operates 
by himself in that department. 

Q. You say he is a maintenance mechanic? A. That is 
correct, he takes care of seeing that the winders are kept 
in condition. 

Q. In connection with the work in the winding room can 
he call upon the maintenance men or mechanics from the 
other departments to assist him? A. Not quite. He has 
to apply to the master mechanic for assistance. He hasn’t 
the right to control any other man in the plant. 

Q. When that occasion should arise that he must call for 
assistance are the men that work with him under his direc¬ 
tion, do they take his orders in the performance of the work 
in the winder room ? A. I would say no. 

Q. Would you say that on an occasion where some work 
to be performed in the winding room, that each time he 
gives an order he must call the master mechanic to clear 
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the order? A. Our system is for him to report any 

35 work he wants done to our finishing room foreman 
who in turn would take it up with me or if I was not 

at the plant he would take it up with the master mechanic. 
It is only on jobs that are beyond Mr. Thorne’s ability to 
take care of that he calls on the mechanical department. 

Q. Can you explain, Mr. Mintz, why you added the word 
“Chief” onto the words maintenance man in designating 
Alfred Thorne’s position with the company? A. The actual 
way we put it is “chief maintenance man in the winding 
department.” Our listing essentially is chief maintenance 
man in the winding department, that is our actual listing. 

Q. I asked you, Mr. Mintz, what you meant when you 
listed this employee, what you meant by the words “chief.” 

Mr. Reyman: Mr. Examiner, if I may interpose, I was 
very careful when I stipulated the admission of this exhibit 
in evidence to explain precisely how this list was made up. 
Mr. Mintz did not make these lists up as they are made up 
now. They were made up in New York. 

Trial Examiner Denham: He can cover as much as he 
knows about the record. 

Mr. Rotolo: He says he made up the titles. 

Mr. Reyman: He did not make up the titles on this list. 
Trial Examiner Denham: Just a moment. I un- 

36 derstood him to say in making up the list which he 
sent over that he supplied the name of John Piccir- 

illo and called him chief inspector on his list. If I am wrong 
on that— 

Mr. Reyman: Well, I don’t know, I did not understand 

him to sav that. 

•* 

Trial Examiner Denham: What is the fact? 

The Witness: As best I can explain it— 

Trial Examiner Denham: Let’s get down to this. You 
sent a list to New York? 

The Witness: That is correct. 

Trial Examiner Denham: Was it a list or was it the 
original payroll? 
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The Witness: It was a copy from the payroll list. 

Trial Examiner Denham: Just a list of names? 

The Witness: That’s right, just a list of names. 

Trial Examiner Denham: Did you put the designation of 
these people on that list as to what they did or what their 
jobs were? 

The Witness: I believe they put designations on there 
merely to indicate to Mr. Schweitzer who the people were, 
not the full official titles. 

Trial Examiner Denham: Do you recall by looking at 
this list, Mr. Rotolo showed you with the designations you 
put on the list you had as to John Piccirillo? 

The Witness: I believe in the case of John Pic- 
37 cirillo I put it down as inspector. In the case of 
Alfred Thorne I probably abbreviated it because I 
did not have room on the sheet. 

Trial Examiner Denham: Really as it is shown here, 
that is your abbrevation representing the words chief main¬ 
tenance inspector? 

The Witness: That’s right. 

Trial Examiner Denham: Do you recall whether you 
mentioned the winding department? 

The Witness: I may have and may not, I don’t recall. 

Trial Examiner Denham: As far as you know this list 
you have here reflects the information you gave the New 
York office? 

The Witness: That’s right. 

Trial Examiner Denham: All right. 

Mr. Reyman: I will clear that up. 

Q. (By Mr. Rotolo) to your knowledge, Mr. Mintz, these 
two employees that are employed with the company in the 
department you have mentioned in the capacities you have 
mentioned, from at least the beginning of the year Janu¬ 
ary, 1943, up to date, is that so? A. Yes. 

Q. Looking at the list again, Board’s Exhibit 3, I refer 
you to the name of Charles Gartner designated as chief 
maintenance engineer. 
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38 Do you know whether Mr. Gartner was employed 
with the company in January, 1943? A. Yes. 

Q. And at that time did he occupy the position you have 
designated on this list as chief maintenance engineer? A. 
Yes. 

Q. Will you tell us what the duties of the chief mainte¬ 
nance engineer are? A. Mr. Gartner is in control of all the 
mechanical work that is done in the mill, that covers all the 
mechanics, electricians, the powerhouse. 

Q. And approximately how many employees would you 
say are under his direction? A. Possibly 50, about 50. 

Q. Referring back to Mr. Dixon, Mr. Mintz, in the exer¬ 
cise of his duties as foreman on the winding room or rather 
beginning with the foremanship in the shipping room, is it 
the practice of the company to take the recommendations 
of the foreman of the different departments on his posi¬ 
tion of matters in connection with the employees of the 
departments under their direction? A. In the case of Mr. 
Dixon? 

Q. Yes. A. Yes. 

Q. In other words, if Mr. Dixon should recommend 

39 the transfer or a promotion or discipline of any em¬ 
ployee under his direction you as manager would fol¬ 
low’ his recommendation? A. Yes. 

Q. And referring to John Piccirillo, did that apply so 
far as the v’ork being done in his department w’ith the only 
employee he has under his direction? A. They work to¬ 
gether, they do the same work. 

Q. They perform manual operations? A. That’s right, 
they perform the same work. Mr. Dixon is the head of that 
department dowm there and Mr. Piccirillo is working under 
him. 

Q. You say Mr. Dixon is head of the inspection depart¬ 
ment as well? A. The inspection is part of the winding de¬ 
partment. 

Q. Oh, I see. However, on specific problems connected 
with the employment of assistant inspectors under Mr. Pic- 
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cirillo will you take the recommendation of Mr. Piccirillo 
in hiring, let’s say a new person to be used in that depart¬ 
ment? A. So far as I am personally concerned it would 
come from Mr. Dixon. 

Q. I see. A. In other words, they may have gotton to¬ 
gether on it, but it would come through Mr. Dixon. 

40 Q. Does Mr. Piccirillo report to you on the work 
in the inspection department? A. He reports both 

to Mr. Dixon and myself. 

Q. Does he make any report as to the amount of produc¬ 
tion in that department as to the efficiency of the work be¬ 
ing carried on by the employees he has in the inspection 
department? A. No, they are not concerned with that par¬ 
ticularly. 

Q. What problems, what primary problems has he that 
are concerned with the inspection department? A. Merely 
looking over a certain percentage of the rolls of paper we 
send out to see that the stuff is satisfactory. 

Q. Has there ever been any occasion that you consult with 
Mr. Piccirillo about the employment of any persons in the 
inspection department while you have been manager? A. 
No. 

Q. Referring to Mr. Alfred Thorne you say he is in 
charge of the winder room as the mechanic in sole charge 
of the work connected with that department, is that cor¬ 
rect? A. That’s right. 

Q. And that only on certain occasions he calls for as¬ 
sistance from the regular staff of mechanics, is that correct? 
A. That is correct. 

Q. His immediate superior would be Mr. Gartner, 

41 is that correct, as chief maintenance engineer? A. 
No, he took his orders from Mr. Dixon. 

Q. I say, Mr. Dixon then is in charge of the winder de¬ 
partment? A. Yes. 

Q. And he has been in charge right along, is that correct? 
A. Mr. Dixon has, yes. 
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Q. Is Mr. Gartner the superior of Mr. Dixon in so far as 
maintenance work is concerned? A. Well, if Mr. Dixon 
wants a winder moved he requires the services of an elec¬ 
trician and he would have to apply to Mr. Gartner for an 
electrician. 

Q. So that Mr. Gartner directs all the work that is in¬ 
volved in the maintenance of machinery and other equip¬ 
ment of the company? A. That is right, outside of what 
Mr. Thorne was capable of doing himself. 

Q. Do you as manager make recommendations of Mr. 
Gartner as to employment of persons in his department? 
A. Yes. 

Q. And also recommendations as to discharge for incom¬ 
petence or any other reason? A. Yes. 

Mr. Rotolo: That’s all, you may cross examine. 

42 Cross Examination 

Q. (By Mr. Reyman) Mr. Mintaz, referring to Board’s 
Exhibit 3 which counsel for the Board has referred to, do 
you recall sending to New York the abbreviated payroll 
sheets mimeographed about 3 inches wide, about that long? 
A. Yes, I do. 

Q. Do you know whether or not those sheets carry the 
same classifications as the payroll list exhibit in respect to 
the description of whether or not they are executive, ad¬ 
ministrative or supervisory? A. I believe there were some 
abbreviations of some sort because that record was sent 
for Mr. Louis Schweitzer’s, for his perusal and at the time 
he understood my abbreviations, I took it that way. I 
didn’t have it exactly the way it is here. 

Q. In examining the list, Board’s Exhibit 3 you hold in 
your hand, do the descriptions after the names of people 
generally describe their job classifications? A. Yes, they 
do. 

Q. You as plant manager are in general charge of opera¬ 
tions in the Elizabeth plant, is that correct? A. That is 
correct. 
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Q. In so far as production is concerned? A. Yes. 

Q. What other executive officers are at the plant 

43 customarily? A. Mr. Louis Schweitzer. 

Q. The president of the corporation? A. That’s 
right, and Mr. M. Peter Schweitzer. 

Q. What position does Mr. Peter Schweitzer hold? A. 
Assistant secretary. 

Q. But you, generally speaking, have over-all charge of 
production under Mr. Schweitzer? A. That is correct. 

Q. And under you as general manager of operations you 
might say there are several departments, aren’t there? A. 
Yes. 

Q. And as I understand you Mr. Dixon is head of one 
particular department? A. Yes. 

Q. If I understand you correctly Mr. Gartner is head of 
one particular department? A. Yes. 

Q. And if I understand your testimony correctly A1 
Thorne who is designated as chief maintenance man on 
Board’s Exhibit 3 is a subordinate of Mr. Dixon? A. Yes. 

Q. Does Mr. Thorne have the right to recommend hiring 
or firing to Mr. Dixon so far as you know? A. He may 
make it as a personal statement, that’s all. 

44 Q. As a matter of company policy you do not gen¬ 
erally recognize the recommendation of Mr. Dixon? 

A. That’s right. 

Q. Would that be because he has no one working under 
him? A. That is correct. 

Q. With respect to Piccirillo and Miss Thorne will you 
describe their duties in detail? We know they inspect cig¬ 
arette paper, but give us a word picture of their actual du¬ 
ties during the day. A. The cigarette bobbins, the rolls of 
paper are cut on the slitters and we take a certain number 
of bobbins across the sheet and we make an inspection of 
roughly 5 per cent of the bobbins that way. They take the 
bobbins and pull out a minimum of 60 feet in order to see 
whether there are any recurring holes or defects in the 
paper. That takes two people doing that pretty much of 
the time. 
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Q. Is it fair to say, Mr. Piccirillo and Miss Thorns work 
as a team? A. Yes. When we are operating in full pro¬ 
duction they work as a team. 

Q. Are they segregated in any way from other employees 
while they are at work? A. No, they are right near the 
■winder. 

Q. Right at the machine? A. That’s right, right near the 
winders. 

45 Q. Did Mr. Piccirillo ever have occasion to give 
instructions to any employees other than Miss 

Thorne? A. Yes. 

Q. When would that be? A. If he finds some of the pa¬ 
per which he feels is not satisfactory he will give instruc¬ 
tions to hold back that paper pending disposition of either 
himself or the chemical department. 

Q. Is his authority in regard to direction as to how to 
work or when to work, does it extend beyond that particular 
phase you just mentioned? A. No, that’s all. 

Q. That would be the only time he would give instruc¬ 
tions? A. That is correct. As a matter of fact the instruc¬ 
tions would go to Mr. Dixon. He might stop a winder for 
a moment and call Mr. Dixon over and show him what he 
found and then determine -what to do at that point. 

Q. To what extent does Mr. Piccirillo direct Miss Thorne 
in her work? A. In case she is undecided about anything 
she would probably consult -with him, but she is as capable 
of correction as anyone else is. 

Q. Incidentally, I understand the finishing department is 
the same as the winding department? A. Yes, we have 
consolidated the finishing and the -winding, the slit- 

46 ting and shipping departments all under one depart¬ 
ment now under Mr. Dixon’s control. 

Mr. Reyman: I see, I have no further questions. 

Trial Examiner Denham: Any further questions, Mr. 
Rotolo? 

Mr. Rotolo: Just one question. 
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Redirect Examination 

Q. (By Mr. Rotolo) Mr. Dixon’s transfer to the winding 
room is the result of this reorganization of departments,- 
isn’t it? A. Mr. Jones was transferred to our Spotswood 
plant. 

Q. I see, so that prior to the reorganization of those de¬ 
partments Mr. Dixon was in charge of the shipping depart¬ 
ment? A. That’s right. 

Q. After that, w’hen you organized the departments un¬ 
der one foreman, that is, when Mr. Dixon became the fore¬ 
man of these three departments, is that correct? A. That’s 
correct. 

Mr. Rotolo: All right. That’s all. 

Trial Examiner Denham: Do you have any questions, 
Mr. Isard? 

Mr. Isard: No questions. 

(Witness excused.) 

Trial Examiner Denham: We will take a five minute 
recess. 

(Short recess.) 

47 Trial Examiner Denham: Call your next wit¬ 
ness, Mr. Rotolo. 

Mr. Rotolo: Mr. Mulherin. 

Joseph Mulherin was called as a witness by and in behalf 
of the National Labor Relations Board and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Rotolo) Will you give your name and ad¬ 
dress? A. Joseph Mulherin, 260 Orange Avenue, Irving¬ 
ton, New Jersey. 

Q. Were you ever employed by Peter J. Schweitzer Com¬ 
pany? A. I was. 

Q. When did you begin your employment with that com¬ 
pany? A. I think it was around May, 1940. 
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Q. In what department did you begin your work? A. 
The maintenance department. 

Q. You are a maintenance mechanic? A. That’s right. 

Q. Who was the foreman or superintendent of your de¬ 
partment at that time? A. Mr. Gartner. 

Q. When you started work? A. When I started work. 

Q. Did you join the A. F. of L. union, the union 

48 involved in these proceedings? A. I signed a card. 

Mr. Reyman: I cannot hear you. 

Trial Examiner Denham: Speak a little louder, Mr. Wit¬ 
ness. 

The Witness: I say I signed a card. 

Q. (By Mr. Rotolo) Who gave you that card? A. One 
of the boys around the plant. 

Q. You understood when you were signing that card that 
you were becoming a member of the A. F. of L. union, is 
that correct? A. No, I wouldn’t say I was becoming a mem¬ 
ber. 

Q. You were applying for membership? A. I -was ap¬ 
plying for membership. 

Q. Did you attend a meeting of the union? A. Yes, I 
attended a meeting. 

Q. When was that? A. Oh, I can’t say right offhand. 
You say—you see, I used to change every week and I lost 
track of days and time. I would say somewhere around 
the* 1st of the year, January, February, March, that is as 
close as I can come to it. 

Q. Would you say it was during January, 1943? A. I 
wouldn’t say for sure. 

Q. Do you recall about the time of the first meeting of 
the union you had a conversation with Mr. Louis 

49 Schweitzer, the president of the company? A. Yes. 

Q. How did you come to have that conversation? 
Did you go into his office or were you called there? A. I 
was called there. 

Q. Who informed you of it? A. My boss, Mr. Murphy, 
the foreman. 
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Q. Mr. Murphy? A. Mr. Murphy. 

Q. Mr. Reyman: Who is that, Mr. Murphy? 

The Witness: Mr. Murphy. 

Q. (By Mr. Rotolo) And did you report to Mr. Schweit¬ 
zer’s office? A. I reported to Mr. Schweitzer’s office. 

Q. When was that conversation, do you recall when that 
took place approximately? A. Well, it was right after the 
first meeting I attended. 

Q. Could you fix that time more accurately? A. No, I 
could not. As I say, I was working on different shifts and 
I did not even know what day it was, sometimes. 

Mr. Isard: Mr. Chairman, I have a card with that in¬ 
formation. 

Trial Examiner Denham: You can show the card, if 
that will serve to refresh his memory as to the date. 

Mr. Rotolo: Yes. I will ask the reporter to mark 
50 this as Board’s Exhibit 5 for identification. 

(The document above referred to was marked the Board’s 
Exhibit 5 for identification.) 

Q. (By Mr. Rotolo) I show you a card marked Board’s 
Exhibit 5 for identification and ask you whether you ever 
saw one of those cards. A. Yes, I received one of those 
cards. 

Q. Do you recall whether the date on that card notifying 
you of a meeting on March 26 was the first meeting you 
referred to in your testimony or was it before that? A. I 
don’t think so. It was early in the year. 

Q. It was earlier in the year? A. No, around that time, 
the first three months of the year, that is as close as I can 
come to it. I cannot tell you dates. 

Mr. Rotolo: May I offer that in evidence? 

Mr. Reyman: This is just a form of a card that was 
signed. 

Mr. Rotolo: Yes. 

Mr. Reyman: No objection. 

Trial Examiner Denham: I understand you don’t know 
whether that "was the meeting that you attended or not? 
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The Witness: I attended all but the last meeting that I 
know of while I was in the employ of the plant. I attended 
two meetings. 

51 Trial Examiner Denahm: Do you know whether 
this meeting of March 26 was the first meeting you 

attended ? 

The Witness: If it was the first meeting I attended— 
Trial Examiner Denham: You say it was? 

The Witness: I say if it was, I cannot tell you dates. 
Trial Examiner Denham: All right, Mr. Rotolo. 

Q. (By Mr. Rotolo) But you do recall that it was in the 
early part of the year? A. The early part of the year, yes. 

Q. When you arrived at Mr. Schweitzer’s office was there 
anyone else present? A. Yes, Mr. Gartner. 

Trial Examiner Denham: Just a moment, I will admit 
the card as Board’s Exhibit 5. 

(The document above referred to, previously marked 
for identification as Board’s Exhibit 5, was received in evi¬ 
dence.) 

Q. (By Mr. Rotolo) Do you mean Mr. Charles Gartner? 
A. Mr. Charles Gartner. 

Q. Who spoke to you first? A. Mr. Gartner spoke to me 
first. 

Q. What did he say to you? A. He introduced me to Mr. 
Schweitzer. 

Q. You had never met Mr. Schweitzer before? A. I never 
met the man before. 

52 Q. Did Mr. Gartner remain in the office? A. Mr. 
Gartner remained in the office, yes. 

Q. What did Mr. Schweitzer tell you if anything? A. He 
wanted to know what grievances I had against the com¬ 
pany. He knew I was at the meeting. How I could not 
tell you. 

Trial Examiner Denham: You will have to speak a little 
louder. 

The Witness: I say they knew I was at the meeting and 
they wanted to know what grievances I had against the 
company. 
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Q. (By Mr. Rotolo) And did you answer that question? 
A. I answered the question. 

Q. What did you tell Mr. Schweitzer? A. Well, that I 
■wanted an increase, that I would be put up with the other 
night mechanic who was working there and that I would 
like 48 hours a week instead of 40 hours. 

Q. How much were you being paid at that time per hour? 
A. At that time I was paid $1.15. 

Q. And how much were the other mechanics in the de¬ 
partment receiving? A. One was getting $1.21 and one was 
getting $1.12. I just can’t say what the other man was 
getting. 

Mr. Reyman: Did you say $1.12? 

The Witness: I believe it was $1.12. 

53 Q. (By Mr. Rotolo ) And you were limited to 40 
hours a week? A. Limited to 40 hours a week for 

so many weeks and then we would get a six day week. 

Q. And the other mechanics worked 48 hours? A. No. — 
the day mechanics did. 

Q. What did Mr. Schweitzer reply to you when you in¬ 
formed him? A. That if I got all those grievances would 
I go out and join the union. 

Q. Speak up a little louder. A. He asked me if I got all 
—if we settled all the grievances, all those things, would I 
go out and join the union then. I told him I didn’t know 
right then. He might be the swellest fellow in the world 
but a week from then he might be just the opposite. 

Q. And was there anything else said after that? A. No, 
then he started in telling me about the company, how he 
treated his employees for the past years, things he used 
to do for them, about the insurance and different things he 
done for his employees. 

Q. Do you know what he meant when he referred to the 
insurance? A. I knew what he meant. 

Q. What reference was that? A. Well, you see, they fur¬ 
nish all that free of charge. 

54 Q. What does all that mean? A. Well, hospitali¬ 
zation and sort of a life insurance, hospitalization, 

medical and surgical. 
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Q. And that is paid by the company? A. That is paid 
by the company. 

Q. You knew he had reference to that? A. I knew he did. 

Q. Did Mr. Gartner say anything at all while this con¬ 
versation was going on? A. Not very much, no. 

Q. Did he say anything at all? A. Just agreeing with Mr. 
Schweitzer. 

Q. Agreeing in what way? A. Well, how they was treat¬ 
ing the employees, what he was giving them, the insurance, 
how he treated the employees years back, well, I don’t know 
because I was not there then; 

Q. You say you began your employment in 1940? A. I 
began my employment in 1940, yes. 

Q. Did any other conversation pass between you and Mr. 
Louis Schweitzer or Mr. Gartner? A. Later on with Mr. 
Gartner. 

Q. Did that end the conversation in the office? A. Then 
we brought up about insurance, about the benefits, and I 
didn’t understand things very good, in fact, nobody in the 
plant understood it very good. So he was going to 
55 inquire about it, Mr. Schweitzer was, and was going 
to let me know. 

Q. He was going to give you more detail on the benefits 
you would receive, is that correct? A. Yes. 

Q. Then you left the room, is that correct? A. Left the 
room. 

Q. Did you leave in the company of Mr. Gartner or did 
you leave alone? A. I left in the company of Mr. Gartner. 

Q. Did you have any conversation with Mr. Gartner? A. 
Yes, he started telling me then about all the benefits the 
company gives you and all the insurance and that possibly 
you might lose them if the union goes in. So they came 
out with it if I kind of would help the company along. 

Q. Did he explain what he meant by helping the company 
along? A. No, not very well, not to come right out with it, 
no. 

Q. What did you understand him to mean when he said 
to help the company along? 
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Mr. Reyman: I object. 

Trial Examiner Denham: Sustained. 

Q. (By Mr. Rotolo) Did he refer to the union when he 
said you should help the company along? A. He was re¬ 
ferring to the union, yes. 

56 Mr. Reyman: I move to strike that out as not re¬ 
sponsive. 

Trial Examiner Denham: It may be stricken. 

Q. (By Mr. Rotolo) Did he specifically say “union” at 
that time? A. No, he didn’t come right out and say it. 

Q. That was after you attended the first meeting at the 
union? A. After I attended the first meeting of the union. 

Q. Did you do anything after that to help the company 
out as they had requested you? A. No. 

Q. Did you receive— 

Mr. Reyman: Just a moment. May I have the last ques¬ 
tion and answer read? 

Trial Examiner Denham: Will the reporter read it, 
please ? 

(Record read.) 

Q. (By Mr. Rotolo) After that did you receive an in¬ 
crease in your hourly rate of pay? A. I received my in¬ 
crease the following day. 

Q. How rpuch were you increased? A. 6 cents. 

Q. You were increased 6 cents an hour more than you 
had previously been receiving? A. Yes. 

57 Q. Did you work any more hours? A. Then we 
were getting 48 hours for a while and then they went 

back on their word again. Mr. Gartner said Mr. Schweitzer 
didn’t say we would get 48 hours a week. To get 48 hours 
a week you had to chase around and see this one and 
that one. 

Q. For how long did you work 48 hours? after the con¬ 
versation you had with Mr. Schweitzer? A. Oh, I would 
say about twice, that is, two weeks, and then an argument 
came up and Mr. Schweitzer said if any employee in the 
plant did not receive satisfaction of Mr. Gartner to come 
and see him. 
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Q. Did you attend the second meeting of the union? A. 
I attended the second meeting. 

Q. Do you recall when that was, how long a time after 
the first meeting? A. No, I just can’t say how long it w^as. 

Q. Do you recall the month it was held in? A. It must 
have been in April, May or April, because I was through in 
June. 

Q. At the second meeting of the union did you make any 
statement referring to your conversation with Mr. 
Schweitzer and Mr. Gartner? A. No. They all knew that 
I was up in the office, all the boys knew that. 

58 Q. Did you have any conversation with the union 
organizer or leaders about that conversation? A. I 

told them just -what I told Mr. Schweitzer. 

Mr. Reyman: I object to anything he told any of the 
boys or any members of the union. 

Trial Examiner Denham: Objection overruled. 

Mr. Reyman: I am going to press my point if you will 
hear me. 

Trial Examiner Denham: Very well, sir. 

Mr. Reyman: If I understand the answer correctly it 
is in effect that after he went to the office of Mr. Schweitzer 
and after he left Mr. Gartner all the boys knew he had been 
up at the office and there was some conversation between 
him and other employees, possibly members of the union. 

Unless they are identified I think the conversations cer¬ 
tainly cannot be pertinent to this inquiry. It is too remote. 
Who are these other people? If he will identify them I 
will not press the objection. 

Trial Examiner Denham: I thyik that point is well 
taken. I understood the question was directed to his con¬ 
versation with officials of the union. 

Q. (By Mr. Rotolo) Yes, do you remember the persons 
you talked to at the second meeting? A. At the 

59 second meeting? 

Q. Yes. A. I believe I told Mr. Peacock. 

Q. Pointing to Mr. Oscar Peacock sitting in the room? 
A. Yes. 
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Q. Who else did you see, do you see anybody here present 
you talked to about that conversation? A. Well, you see 
we were all sitting together so I was telling them all. 

Q. All grouped together? A. Yes. 

Q. And who was in the group that you can recall? A. I 
just can’t recall. 

Q. They were all employees of the company ? A. All em¬ 
ployees of the company, yes. 

Q. What did you tell them about the conversation? A. 
Just what went on in the office. 

Mr. Reyman: I object. 

Trial Examiner Denham: He may answer. 

The Witness: What went on, and what I was told, that 
if I did not get satisfaction from Mr. Gartner or any other 
employees didn’t get satisfaction, to go and see Mr. 
Schweitzer. 

Q. You recounted the conversation you had with Mr. Gart¬ 
ner and Mr. Schweitzer? A. Yes. 

60 Mr. Reyman: Speak up, please. 

Trial Examiner Denham: Yes, we are having a 
great deal of difficulty understanding you. If you will try 
and speak a little more clearly I think you will make it a 
little better for all of us. 

The Witness: O.K. 

Q. (By Mr. Rotolo) Did you continue in the employ of 
the company? A. Yes, for a short while after that. 

Q. Until when? A. I think it was around June 25 I be¬ 
lieve. 

Q. What happened at that time, did you leave the em¬ 
ploy of the company? A. I was fired out of the employ of 
the company. 

Q. Who discharged you? A. Mr. Gartner. 

Q. Do you know why you were discharged? A. Well, as 
Mr. Mintz there told me, it was not on account of my work, 
it was because I would not take no orders from Mr. Gartner. 

Q. Had he given you orders before? A. He had. 

Q. That you had not performed? A. No, I performed 
them. 
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61 Q. After you were discharged by Mr. Gartner did 
you take up the matter of your discharge with Mr. 

Mintz the, manager? A. Yes. 

Q. What did he tell you? A. That is what he told me, 
that it was not my work but because I did not take no or¬ 
ders from Mr. Gartner. 

Q. Did you ask him to investigate? A. I asked him to 
investigate and he says it is all up to Mr. Gartner. He says 
either he goes or I go. So naturally I go. 

Q. And you haven’t been in their employ since that time? 
A. I haven’t been in their employ since that time. 

Trial Examiner Denham: There is no charge of dis¬ 
criminatory discharge here, is there? 

Mr. Rotolo: No, Mr. Examiner. 

That is all. You may cross examine. 

Trial Examiner Denham: Have you any questions, Mr. 
Isard? 

Mr. Isard: No questions. 

Trial Examiner Denham: All right, Mr. Reyman. 

Cross Examination 

Q. (By Mr. Reyman) When did you say you were hired 
by the company? A. I believe it was in May, April or 
May of 1940. 

Q. Did you always hold down the same job while 

62 you were there? A. No, I went up from helper to 
night mechanic. 

Q. At the time we are talking about now, early this year, 
from January down to June when you were discharged, 
what were you doing? A. I was listed as a night mechanic. 

Q. What were your duties? A. Taking care of machines, 
maintenance work in the mill. 

Q. Was the plant running at night then? A. The plant 
was running 24 hours a day. 

Q. What were your regular hours? A. One week was from 
8 to 4 and the next week from 4 to 12 and 12 to 8. 

Q. You worked alternate shifts then? A. Yes. 
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Q. Who was there at night when you were working nights, 
who was there with you? A. In the maintenance depart¬ 
ment? 

Q. In the maintenance department. A. No one but myself. 

Q. But yourself? A. Yes. 

Q. You mentioned Mr. Murphy as being your superior? 
A. Well, I would say foreman of the mill. 

Q. Was Mr. Gartner there at that time? A. What 

63 time was that? 

Q. From January down to June. A. Yes, he was 
the superintendent. 

Q. Did you ever talk to Mr. Gartner about your habit of 
going out at night? A. Habit of going out at night? 

Q. Yes, leaving the job for times during the night. A. 
Just what do you mean by that? 

Q. Did Mr. Gartner ever accuse you of not being on the 
job at all times? A. No. 

Q. He never did ? A. No. 

Q. Did Mr. Gartner ever say anything to you about the 
quality of your work at any time? A. No. 

Q. Did he ever compliment you? A. Well, I never heard 
him compliment anybody down there. 

Trial Examiner Denham: Is that an issue? 

Mr. Reyman: I don’t think so, but they brought it up. 

Trial Examiner Denham: I don’t think it plays any 
part here. The man was fired and the reason given for his 
discharge was because he would not take orders, but I don’t 
think that has any bearing at all unless your purpose is to 
test his credibility. 

64 Mr. Reyman: No, I was just wondering why the 
Board brought it up. There are certainly no allega¬ 
tions in the complaint or the bill of particulars. 

Trial Examiner Denham: No, I don’t see the material¬ 
ity. 

Q. (By Mr. Reyman) Getting back to the time you 
signed a card applying for membership in the union, what 
kind of card was it you signed? A. That application for 
membership. 
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Q. It was an application for membership in the American 
Federation of Labor, is that right? A. That’s right. 

Q. When was it ? A. That I couldn’t tell you, the early 
part of the year. As I say I was working such a screwy 
shift I even forgot days. 

Trial Examiner Denham: May I interrupt you? 

Mr. Reyman: Certainly. 

Trial Examiner Denham: Is the original card signed 
by this man available, Mr. Isard? 

Mr. Isard: Yes. 

Trial Examiner Denham: Does it have the date on it? 
Mr. Isard: Yes. 

Trial Examiner Denham: I think it would be well to 
dispose of that by bringing the card in itself. 

Mr. Rotolo: We shall have it at the afternoon 

65 session. 

Trial Examiner Denham: All right. 

Q. (By Mr. Reyman) How long after you signed that 
card would you say you were called into Mr. Schweitzer’s 
office? A. Just a few days after the meeting after signing 
the card. 

Q. How long after signing the card would you say you 
were called into Mr. Schweitzer’s office? A. How long? 

Q. Yes. A. That I couldn’t tell you. 

Q. Can you make some sort of an estimate as to how long 
it was ? A. Oh, I would say a month or so. 

Q. When do you say you met with Mr. Schweitzer in his 
office? A. When? 

Q. Yes. A. Right after the first meeting. 

Q. When was the first meeting? A. Well, by the card 
there March the 24th. 

Q. How many meetings did you attend? A. Two. 

Q. How’ far apart were the meetings you attended? A. 
Oh, a few weeks. 

Q. Was the second meeting, after you say you talked to 
Mr. Schweitzer? A. After I talked to Mr. Schweit- 

66 zer. 
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Q. What did Mr. Gartner have to say while you 
were talking to Mr. Schweitzer as you related? A. What did 
he have to say about it? 

Q. Yes. A. He was boosting the points, agreeing with 
Mr. Schweitzer about all the benefits I had with the com¬ 
pany, all the things I could get. 

Q. Had you complained to Mr. Gartner about your desire 
for higher wages and longer hours ? A. I did. 

Q. Had you complained more than once to him about your 
rate of pay? A. I complained to him I believe twice. 

Q. Had you complained to Mr. Gartner before Mr. 
Schweitzer had you up at his office? A. Yes. 

Q. And how long before had you complained to Mr. 
Gartner? A. Oh, let’s see, I would say possibly two months, 
a month. Twice I believe I told him about it, a month and 
two months apart. 

Q. You are sure you did not complain to him just before 
you went up to see Mr. Schweitzer? A. That’s right, be¬ 
cause he was in the office when I went in there. I didn’t 
see Mr. Gartner that day. 

67 Q. Who customarily fixes the rates for employees 
in your department? A. That is hard to say. I don’t 
believe anybody knows down there. They tell one and 
each one passes the buck to the other one and we go around 
and that is all the satisfaction you get out of it. 

Q. Do you know that Mr. Gartner has the authority to 
change the rates of the employees in your department? A. 
I believe he has. 

Q. You do? A. Yes. 

Q. Do you know whether or not he has ever changed the 
rates of any other employees in your department? A. Yes. 

Q. Do you know whether he did it of his own accord 
without consulting Mr. Schweitzer? A. That I could not 
tell you. 

Q. When you say, “Increase the rates you mean he told 
them the rates had been increased? A. They were looking 
for a raise and asked him and if he says they get the raise 
they got the raise. 
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Q. You don’t know of any occasion where a man spoke to 
Mr. Gartner and asked for a raise and got it forthwith? 
A. Yes. 

Q. When? A. When? 

68 Q. Yes, w’hen was that occasion? A. Around the 
time I was looking for a raise. 

Q. Who was the man who got the raise from Mr. Gartner? 
A. Tony Kolindas, I think his name is. 

Q. If I understand you correctly Tony asked Mr. Gartner 
for a raise and Mr. Gartner says, “Tony, you can have the 
raise”? A. I don’t know just the exact words. 

Q. That was the import of the question. A. Well, Mr. 
Gartner never spoke to anybody nice down there. 

Q. The point of my question is, do you know any time 
any employee that went to Mr. Gartner and asked for an 
increase and Mr. Gartner gave it to him right away. A. 
Yes, I am taking the man’s word for it that he got the in¬ 
crease. They don’t take me up to the office and show me 
the records, where they increased the men or anything like 
that. 

Q. I am asking you this. Do you know anybody going 
up to Mr. Gartner and saying, “Mr. Gartner, I w’ould like 
to have a raise,” and Mr. Gartner, without doing anything 
else, without talking to anybody else, saying, “All right, 
you can have a raise”? A. I told you I don’t go up to the 
office. I have no office work connection with it. 

69 Q. So you don’t know? A. I don’t know if Mr. 
Gartner saw Mr. Louis Schweitzer or the rest of the 

Schweitzers. I know he promised the man the raise and 
the man got it. Who he seen I don’t know. 

Q. You know too you asked Mr. Gartner for a raise twice? 
A. Yes. 

Q. And you went to Mr. Schweitzer about it and after you 
discussed it you were given a raise? A. Right. 

Q. You were in the office talking to Mr. Schweitzer while 
Mr. Gartner was there apparently saying nothing. Was 
anything said to you about your application for member¬ 
ship in the union? A. Yes. 
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Q. What was said? A. They knew I was at the meeting 
and signed up for the union. 

Q. Tell what was said, I want the conversation. A. I am 
telling you. 

Q. What did they say? A. You don’t want the details? 

Q. I want the conversation. A. When I walked into the 
office Mr. Gartner introduced me to Mr. Schweitzer. 

70 Q. All right. A. So he wanted to know what griev¬ 
ances I had against the company. He says, “I know 

you signed a card, you had a union meeting.” 

Q. Is that all? A. Then I told him what grievances I had 
against the company. 

Q. Just tell what you said as nearly as you can. A. That 
one man was receiving $1.21 and I was doing the same work 
he was and I wanted $1.21 too and I also wanted 48 hours 
a week. We were working 40 hours every five or six weeks 
we would get extra time and we wanted 48 hours every 
week. 

So after I got finished he says, “If you receive all those 
things would you go out and join the union then?” I told 
him I didn’t know because then he is the swellest fellow 
in the world and a week from then he might be just the op¬ 
posite and I found out he was just the opposite later on. 

Q. What was the tone of his voice when he said that, 
was he facetious, was he being funny or serious? A. No, 
that is the first time I heard the man speak. 

Q. He said, “If I give you what you ask for, will you go 
out and join the union?” A. Yes, ‘Will you go out and join 
the union?” 

Q. And you said, “I don’t know what I will do 

71 next week”? A. I told him I didn’t know what I 
would do, right now he is the swellest fellow in the 

world and next week he might be just the opposite, which 
turned out that way. 

Q. Did Mr. Schweitzer ask Mr. Gartner anything about 
his recommendation in connection with the raise for you 
while he was there? A. Yes, I believe he asked Mr. Gart¬ 
ner if I deserved the raise. 
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Q. Didn’t lie ask Mr. Gartner wliat you were doing, how 
you were doing, how you were getting along? A. Yes. 

Q. Did you have any discussion about the 48 hours you 
wanted? A. Well, we did in a way, yes, but it was on 40 
hours. 

Q. Had you been working 40 hours? A. Yes. 

Q. And you wanted 48 hours for overtime? A. No, steady 
48 hours a week, not on overtime. 

Q. I mean you wanted the overtime pay? A. I wanted 
48 hours a week on the five days a week, I wanted six days 
a week. 

Q. All right. Answer this, please. Had you been work¬ 
ing 40 hours up until that time? A. Yes, our time was 40 
hours a week. We did get overtime, in six night we would 
get a few hours here and there. 

72 Q. You mean you did not get the opportunity— A. 
I was not sure of 48 hours a week, that is what I was 

asking about. 

Q. So you really wanted to work 48 hours? A. Yes. 

Q. When you were talking to Mr. Schweitzer was any¬ 
thing said between Mr. Schweitzer and Mr. Gartner, any 
reason why you could not work 48 hours? A. Mr. Schweit¬ 
zer said he couldn’t see any reason why we could not work 
48 hours and he promised us that and said he would see 
we get it. 

Q. And you got it? A. Yes, for two weeks. 

Q. See if we can help your recollection a little. You say 
you were called to Mr. Schweitzer’s office after you at¬ 
tended the first meeting in the latter part of March and 
you say it was shortly after the latter part of March you 
were in Mr. Schweitzer’s office. Was it the 1st of April? 
A. I told you before I cannot recall dates. 

Q. Was it a week? A. It might have been only two days, 
I can’t say for sure. I was working such screwy shifts I 
lost track of time. 

Q. When did you first think about that meeting with Mr. 
Schweitzer after you left? A. What do you mean? 

73 Q. Is it a fact that you can’t remember that date 
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because you haven’t tried to think about it and noth¬ 
ing brought it to your mind until recently, is that it? A. 
No. 

Q. Did that meeting have any particular importance? A. 
I don’t remember any dates. The only date I remember is 
when I was fired. 

Q. Your certainly remember that? A. That’s right, that 
was a good day. 

Q. What day was that? A. June 25. 

Q. You remember you were hired in May, 1940? A. I 
would say May or April. 

Q. You remember the month? A. I say May or April. 

Q. May or April? A. I believe that is when it was. 

Q. Tell me the month within the last ten months when you 
met with Mr. Schweitzer in his office. A. The last ten 
months ? 

Q. Some time between January and now, and you think 
it was some time after March you met with Mr. Schweitzer 
in the office? A. That’s right. 

Q. Can you give me an approximate date? A. No. 
74 Q. Do you know whether it was in the daytime? 

A. No, it was night. 

Q. Night? A. The early part of the evening. 

Q. What time of the day was it? A. It must have been 
around 6 o’clock, 5:30. 

Q. Was it during your shift? A. I was working overtime 
that night. 

Q. You got overtime on that one? A. Yes, I got overtime 
on that night. 

Q. You don’t think you averaged more than 48 hours for 
the earlier part of this year up until the time you went to 
Mr. Schweitzer’s office? A. I may have averaged more than 
that. 

Q. Do you have any idea what you averaged? A. No. 
You see, I wanted to be sure of 48 hours a week and not go 
in when quitting time comes and have them say, “You have 
to work a few hours overtime.” 
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Q. Did you have objection to working more than 48 hours? 
A. No. 

Q. You wanted the overtime? A. I wanted to be sure of 
at least 48 hours a week. 

Q. And you say you have not been getting that? A. I 
may have worked 70 hours a week before that, but 

75 that has nothing to do with what I wanted. 

Q. Well, if you averaged more than 48 hours a 
week for a period of months, what was your complaint? A. 
My complaint was I wanted to be sure of 48 hours a week, 
so when pay day came I knew I had 48 hours a week, com¬ 
ing, and not 40 hours a week. I only worked 40 hours some 
weeks and I worked 60 or 70 some weeks but I had no guar¬ 
anty of overtime. 

Q. Did you work more weeks of less than 48 hours than 
you did w’eeks of more than 48 hours? A. That I can’t say, 
I would have to check back. 

Q. And your rate of pay, as a result of your conversation, 
one of the results of your conversation with Mr. Schweitzer 
and Mr. Gartner, you say you got an increase in your hourly 
rate? A. Yes. 

Q. Prior thereto you were the second, if I understand 
your testimony one man in your department got $1.12 ? A. 
$ 1 . 12 . 

And you w T ere getting— A. $1.15. 

Q. And another man was getting $1.21? A. $1.21. 

Q. And you wanted an increase? A. Yes. 

76 Q. And you got it? A. That’s right. 

Q. How much of an increase? A. 6 cents. 

Q. So that brought you up equal to the top man in the 
department? A. Equal to the top man. 

Q. Did you hold that rate up until the time you left? A. 
Until I left, that’s right. 

Q. Did you ask Mr. Schweitzer or Mr. Gartner to explain 
the insurance or hospitalization or other benefits ? A. They 
didn’t seem to know. Mr. Schweitzer says himself he didn’t 
know anything about the insurance. So Mr. Gartner says 
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he knew a little bit, not very much, so they were going to 
check up on it. 

Q. Were they talking about your particular case or speak¬ 
ing generally? A. In general in the mill, nobody knew any¬ 
thing. He said he should make a little booklet or something 
like that to pass around to the employees in the mill, sort 
of a newspaper. 

Q. To let them know what they were entitled to? A. Yes, 
to let them know what it was all about. 

Q. Are you quite sure Mr. Louis Schweitzer told you he 
did not know much about the insurance? A. He 

77 didn’t know much about the insurance himself, yes. 

Q. You left the office of Mr. Schweitzer with Mr. 
Gartner? A. With Mr. Gartner, yes. 

Q. And there was some discussion about insurance? A. 
That’s right, he figured he knew a little bit about it. So 
he was trying to give me points about it. 

Q. Did Mr. Gartner say anything to you while you were 
walking away there about any other grievances you might 
have ? A. No, that is the only grievance I had. 

Q. All your grievances had been settled while you walked 
out? A. That’s right, that is what I was told anyway. 

Q. In that you said on the very next pay day you got your 
increase? A. Yes, for two weeks and afterwards I didn’t 
get my 48 hours. 

Q. Did you get another 70 hour week or 60 hours week 
after that at any time? A. I don’t believe so, no. You see, 
Mr. Schweitzer told me he inquired about the insurance and 
to come up, so I went up to see him. Mr. Gartner seen me 
coming out of the office and he wanted to know what I was 
doing there. You see it is kind of a cutthroat affair, one 
don’t trust the other. So that didn’t do me no good going 
in the office, whether he knew what I was in there 

78 for or not. 

Q. You remember the day you were discharged? A. 
That’s right. 

Q. Do you remember whether or not you worked 48 hours 
that week? A. No. 
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Q. Let’s take the week before that, did you work 48 
hours the week prior? A. Yes, but I had an argument about 
it. 

Q. Whom did you have the argument with ? A. Mr. Gart¬ 
ner. 

Q. Did you argue frequently? A. I would go to Mr. 
Murphy and ask about the 48 hours and he would say he 
was not told anything about it. 

Q. Who said that, Mr. Murphy? A. Yes, he said he was 
not told anything about the 48 hours. 

Q. Then what did you do, go to Gartner? A. He waited 
for Mr. Gartner and Gartner said no, I was all wet. So the 
two came back and said, yes, I can work tomorrow. I said 
if it was going to happen every week that way I didn’t 
want it that way, if I couldn’t get any satisfaction out of 
Mr. Gartner I would go and see Mr. Schweitzer. He said, 
“Don’t do that, don’t go up to the office.” 

Q. You had a hard time getting along. When did 

79 you see Mr. Mintz, how soon after your discharge? 
A. Did I see Mr. Mintz? 

Q. Yes. A. The same day I seen him. This is the first 
time I met him since then. 

Q. You remember June 24? A. That’s it. 

Q. You went up to see Mr. Mintz about your discharge? 
A. That’s right. 

Q. What did you say to Mr. Mintz when you went up to 
see him? A. What did I say to him? 

Q. Yes, as nearly as you can remember. A. I told him 
the story of what happened. 

Q. Give us your words. A. He said it is all up to Mr. 
Gartner. 

80 Give us the “I says” and “He says” of the situa¬ 
tion, what did you say you said? A. I said if I was 

through and they called Mr. Mintz down to the office. This 
is the little office out by the gate, I was told to go outside, 
so the two of them were in there. So then I was called in 
and George Mintz asked me, “You want to be through, you 
want your release?” So I said, “No,” but Mr. Gartner 
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says, “Either he goes or I go”. So they are not going to 
fire an engineer, so naturally I got fired. 

So I seen Mr. Mintz after, and told him the story, and he 
said it was all centered around Mr. Gartner, he had every¬ 
thing to do with it. Mr. Louis Schweitzer said the same 
thing, it was all up to Mr. Gartner. 

Q. Then what else was said? A. That’s all. 

Q. Did he say anything about your refusing to take 
orders from Mr. Gartner? A. Yes, he told me what the 
story was; that it was not my work, but because I would 
not take orders from Mr. Gartner. 

Q. That is the report you got? A. That is the report I 
got. 

Q. And he backed up Mr. Gartner? A. That’s right. 

Q. So that was the end of that? A. That finished 
it. 

81 Q. Let’s get back to your discussion with that 
group of employees after you had been in Mr. 
Schweitzer’s office some time in March, April, or May? A. 
Yes. 

Q. How soon after you visited Mr. Schweitzer’s office did 
you address or talk to the employees that were union men ? 
A. I believe it was the next day because there wasn’t any¬ 
body there that night, that is, that was interested in the 
union. 

Q. What time did you come out of Mr. Schweitzer’s 
office? A. I believe around seven o’clock. 

Q. What time did you go to work the next day? A. I 
believe Saturday morning at eight o’clock. 

Q. What time of the day did you have this discussion? 
A. Around noon, dinner hour. 

Q. Where was it? A. We were eating our lunch, I just 
can’t recall. 

Q. You don’t know the plant out there, there where you 
were? A. Do you want to know the bench, the layout of 
the place? 

Q. Were you in the finishing room? A. The boiler room. 
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Q. Down in the boiler room? A. No, up in the boiler 
room. 

Q. Up in the boiler room? A. Yes. 

82 Q. How many were up there? A. Oh, I would 
judge about ten. 

Q. What was the first thing said in connection with your 
visit to Mr. Schweitzer’s office, and who said it? A. That 
I could not tell you. Out of ten men, you want me to re¬ 
member that? 

Q. You did not start it anyway? A. No, I just said that. 
Q. You did not say, “I was up at the office and here is 
the story”? A. I didn’t have to tell them, they already 
knew it. 

Q. Somebody said something to you about it? A. Yes. 

Q. What did he say? A. They wanted to know what 
went on up there, and I told them the benefit of the 

company. 

Q. You had a good time there? A. Yes. 

Q. Was there any talk about union organization at that 
meeting? A. What meeting? 

Q. This little crowd at the boiler room. A. Yes, they 
wanted to know whether I joined the union or not. 

Q. You were discussing the union organization, 

83 weren’t you? A. No. That is, I said when I go out 
and join the union, after getting my increase in 

wages, the wages and the 48 hours a week. That is the only 
union discussion that was going on. 

Q. How long after that did you attend a union meeting? 
A. Oh, I don’t know, maybe a week, two weeks or three 
weeks. 

Q. Was there any discussion had at the union meeting, 
and this may be susceptible to objection, was there any dis¬ 
cussion at that union meeting in connection with your visit 
to Mr. Schweitzer’s office? A. I said if they did not make 
up, the election would not go through. 

Q. The organization would not go through? A. Yes, be¬ 
cause you see the way things were working, I would be out 
right away. I was promised then if I was fired for any 
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reason like that that I would be reinstated with back pay. 

Q. You were advised that under the National Labor Re¬ 
lations Act if you were fired— A. It was all censored 
around— 

Q. If you were fired for union activities, you would be 
protected by the Act? A. That’s right. 

Q. That was the discussion at the union meeting? 

84 A. That’s right. 

Q. Now at this little gathering at the boiler room 
the day after your meeting with Mr. Schweitzer and Mr. 
Gartner, who was present, by name? A. That I could not 
tell you. 

Q. You don’t know? A. No. 

Q. You don’t remember any of them? A. I am out of 
there, I am with a new outfit. 

Q. There w-ere ten men there? A. I would say ten— 
maybe eight or nine. You see, I don’t count the men as they 
go in and out. 

Q. I understand that, we all understand that everybody 
doesn’t make estimates. Talking about a group of people, 
if you ask me how many people are sitting by the table 
here, I would probably say ten, offhand. A. Yes, but if 
they keep walking in and out. 

Q. That would be a fair guess, ten? A. Yes. 

Q. There was at least a group there? A. Yes. 

Q. Did you know any of them? A. Yes, I knew them all. 

Q. They were not strangers? A. No, I had worked with 
them. 

85 Q. Tell us the name of one ? A. Golindas. 

Q. Who else was there? A. I believe Mike Fields 
was there. Jack O’Hara. That is, I mean, they worked 
for the company. I could name the whole outfit. 

Q. I am not interested in that. A. That is the best I 
can do. 

Q. These people worked for the company and they were 
there on that day? A. Yes, they were there. 

Q. Up at the boiler room? A. Yes. 

Q. At the lunch hour? A. Yes. 
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Mr. Reyman: You see, Mr. Examiner, we are men witli 
sort of an inherent difficulty here in attempting to estab¬ 
lish the facts, due to the fact that the complaint itself is 
broad and general and sort of in shot-gun terms concerning 
the violation. The bill of particulars wasn’t particularly 
helpful, and the supplemental bill of particulars, which be¬ 
comes a part of the pleading, limits these various acts with 
respect to Mr. Schweitzer at the plant of the company at 
Elizabeth by the end of January, 1943, and also on July 
21st, 1943, and with respect to Charles Gartner at 

86 the plant in Elizabeth of the company at the end of 
January, 1943. 

Without attempting to stand on technicalities but purely 
in the interest of proper protection of the rights of the re¬ 
spondent, I suggest that the direct examination and cross- 
examination so far of the present witness is entirely with¬ 
out the allegations of the complaint, the bill of particulars, 
or the supplemental bill of particulars, and therefore I 
move it be stricken. 

Trial Examiner Denham: The motion will be denied. 

• ••••••••• 

87 Mr. Reyman: I have no further questions. 

Trial Examiner Denham: Do you have any fur¬ 
ther questions, Mr. Rotolo: 

Mr. Rotolo: Just one question. 

Re-direct Examination 

Q. (By Mr. Rotolo) Did you have any other conversa¬ 
tions with Mr. Schweitzer respecting your membership in 
the union or the union in general following the first conver¬ 
sation when you accompanied him to Mr. Schweitzer’s office? 
A. No, he just asked me how I was making out, he said, 
“How are you doing?” 

Q. How are you doing. A. Yes. 

Q. Did he mention the union? A. Well, no. 

Q. The question was asked of you, did you have a con¬ 
versation respecting the union or your union membership? 
A. No, there was nothing mentioned about the union or the 
union membership, that is, not in words. 


V 
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Mr. Reyman: I move that that be stricken. 

Trial Examiner Denham: The last statement will be 
stricken. 

Mr. Rotolo: That’s all. 

Trial Examiner Denham: Mr. Mulherin, you are a resi¬ 
dent here of Newark, and are available, are you? 

S8 The Witness: Yes. 

Trial Examiner Denham: And if Mr. Rotolo 
needs you, he knows where to get in touch with you, if you 
should be needed? 

The Witness: Yes. 

Trial Examiner Denham: You are not excused entirely 
of further attendance at this hearing, but you are excused 
subject to recall by telephone for further examination. You 
. will be excused under those circumstances. 

(Witness excused.) 

Trial Examiner Denham: Off the record. 

(Discussion off the record.) 

Trial Examiner Denham: We will be in recess until two 
o’clock. 

(Whereupon, at 1:00 o’clock p.m., a recess was taken un¬ 
til 2:00 o’clock p.m.) 

Afternoon Session 

(Whereupon, at 2:00 o’clock p.m., the hearing was recon¬ 
vened, pursuant to recess.) 

Trial Examiner Denham: Are you ready to proceed, 
gentlemen ? 

Mr. Rotolo: Yes. I would like to call Mr. Lombardi. 

Charles Lombardi a witness called by and on behalf of 
the National Labor Relations Board, and having been 
89 first duly sworn, was examined and testified as fol¬ 
lows : 
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Direct Examination 

Q. (By Mr. Rotolo) Will you give your name and ad¬ 
dress, please? A. Charles Lombardi, 451 Pavonia Avenue, 
Jersey City. 

Q. Mr. Lombardi, are you employed by the Peter J. 
Schweitzer Company? A. Yes. 

Q. How long have you been employed by that company? 
A. How long? 

Q. Yes, how long have you been working for them? A. 
Some time in July, 1926. 

Q. Since July, 1926? A. Yes. 

Q. What type of work do you perform at the plant, Mr. 
Lombardi? A. When I first started? 

Q. Tell us what you did when you started and what you 
are doing now ? A. I ran winders. 

Trial Examiner Denham: Speak up loud, please. 

Q. (By Mr. Rotolo) What department of your plant 
do you work in? A. The finishing department. 

Q. Did you work in any other department previ- 
90 ously? A. I did not work previously, I am working 
pretty steady, about five years in that department. 
Q. In the finishing department? A. Yes. 

Q. Who is the foreman of the finishing department? A. 
Mr. Dixon. 

Q. Is that Denmar Dixon? A. Denman Dixon. 

Q. To your knowledge, how long has he been foreman of 
that department, for how long a time? A. He was my fore¬ 
man at the time I was shipping clerk there, and so forth, 
about seven years. 

Q. He was foreman in the shipping room? A. He was 
my foreman. 

Q. Were you ever employed in the shipping department? 
A. Yes, I did work around there packing and so forth. 

Q. During all the time that you worked in the shipping 
department, Mr. Dixon was the man in charge; is that right? 
A. Yes, he w*as in charge. 
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Q. When you went to work in the finishing department, 
when was that? A. Well, they call that all alike, shipping, 
finishing and so forth, like that. 

Q. You say that is all alike? A. Yes, all combined in one. 
Q. For how long a time has that condition existed, 

91 do you know? A. As long as I know of, since I am 
working there, right here in Elizabeth. 

Q. Did Mr. Dixon have charge of the work in these de¬ 
partments? A. Well, for seven or eight years since he has 
been there, he was, but before that, someone else was in 
charge. 

Q. You heard Mr. Mintz testify that previously these de¬ 
partments were separated but recently they combined them? 
A. That’s right. 

Q. And that Mr. Jones, he referred to Mr. Jones as be¬ 
ing another employee? A. Well, he was in another depart¬ 
ment, like cigarette paper, on winders, and so forth. 

Q. Winding? A. Yes. 

Q. Can you explain the position of Mr. Dixon in relation 
to Mr. Jones, who worked in this department? A. Mr. 
Dixon took care of the shipping and the finishing depart¬ 
ment, and Mr. Jones had the winder, and like that. 

Q. Has that been the condition right along as you say in 
the last seven or eight years? A. Up to about January or 
something, Mr. Dixon took charge of everything. 

92 Q. In other words, until Mr. Jones was transferred 
to the other plant of the company, Mr. Dixon and 

Mr. Jones shared the supervision of the work in the finish¬ 
ing, winding, and finishing department; is that right? A. 
That’s right. 

Q. While Mr. Jones confined himself to the work in the 
winding operation, Mr. Dixon confined himself to the work 
in the shipping and finishing; is that correct? A. That is 
correct. 

Q. Do you recall when the A. F. of L. Union began solici¬ 
tation of members of the Elizabeth plant of the company? 
A. About the early part of the year, this year, about Janu¬ 
ary. 
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Q. Did you sign a membership, or application for mem¬ 
bership, in that union? A. I did. 

Q. Where was that done? A. Right in the mill. 

Q. During your— A. During working hours. 

Q. During working hours. Do you recall in the early 
part of this year having a conversation with Mr. Louis 
Schweitzer, the president of the company? A. Yes, I was 
called in the office. 

93 Q. How were you called into the office, were you 
notified by anybody? A. By ’phone. 

Q. By telephone call, you were advised to go to the office; 
is that correct ? A. Yes. 

Q. And did you go to the office? A. I went to the office. 

Q. And who w T as present when you arrived at the office? 
A. Mr. Mintz and Mr. Louis Schweitzer. 

Q. You refer to Mr. George Mintz, the witness who testi¬ 
fied here today? A. Yes. 

Q. When do you say this conversation took place, could 
you fix the approxiate time? A. In March or April some 
time. I think it w T as in March, the latter part of March. 

Q. How long after you signed the union card; could you 
fix it that way? A. Oh, about pretty near three months 
after that. 

Q. About three months, you say? A. Yes. 

Q. Did you attend the meetings of the union? A. No, 
sir. 

Q. You did not attend the first meeting or the 

94 second meeting? A. No. 

Mr. Reyman: Do I understand he attended no 
meetings of the union? 

Mr. Rotolo: He did not attend the meetings. 

The Witness: No meeting of the union. 

Q. (By Mr. Rotolo) Will you tell us what was said to 
you, or w’hat did you say to Mr. Schweitzer or Mr. Mintz at 
the time that you called at the office pursuant to the instruc¬ 
tions to do so ? What wras the first thing that w T as said wdien 
you entered the room? And by whom? A. Mr. Louis 
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Schweitzer spoke to me first and said, “What’s the idea, 
aren’t we treating you right,” and so forth, like that. 

Q. Will you make that statement clearly? A. If they 
are not treating us right. He said, “I want you to know 
wages are froze, ’ ’ and like that. I answered,* ‘ I know wages 
are froze. If you will let me have six days a week, 48 hours, 
if you can’t give me any more money.” 

Q. Did you have any conversations with him in respect 
to the union? A. No, I didn’t mention the union at all. 

Q. Did he mention anything about union cards? A. 
About union cards, where I get them. I distributed some to 
the girls over there, and so forth. 

Q. And he asked where you had gotten the union 

95 cards, is that correct? A. Yes, sir. 

Q. And what did you answer? A. I just picked 
them up, I said, that one of the boys, I couldn’t remember 
the fellow’s name, and so forth, and like that. 

Q. You didn’t tell him where you obtained the union ap¬ 
plication cards, is that correct? A. Yes, sir. 

Q. Did Mr. Mintz say anything to you at that time? A. 
I couldn’t remember what he told me at that time. 

Q. Did he make any reference to the union cards, did 
Mr. Mintz talk to you about the union cards ? A. He asked 
me about the unions cards, but I can’t remember what he 
said because both were asking me questions at the same 
time. 

Q. That is what we want to find out. What questions 
were they asking you? Can you recall what the questions 
were that were put to you by either Mr. Schweitzer or Mr. 
Mintz respecting the union cards? A. Just wanted to 
know where I got them and why I distributed them, and 
why do I want to join up with the union. 

Q. Did you have any conversation with either Mr. Mintz 
or Mr. Schweitzer concerning the insurance benefits? A. 
He brought out all the benefits, insurance, and so on. 

96 Q. What did he say with respect to insurance 
benefits? A. He said, “We give you this,” and so 
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forth. He says, “Then we have a custom of giving fifty 
dollars out when somebody gets married, or gets a baby, and 
so forth,” and like that. 

Q. Did he tell you why they had called you in the office? 
A. No, he didn’t tell me. 

Q. Had you requested an interview with Mr. Schweitzer 
or Mr. Mintz on any matter or problem that you had? A. 
Yes, about a week after that. 

Q. I mean prior to your being called into the office, had 
you ever made a request to talk to either Mr. Mintz or Mr. 
Schweitzer? A. About what? 

Q. About any problem you had? A. My own private 
problems, nothing about the union, just my private prob¬ 
lems. 

Q. When was the last time? A. About a week after. 

Q. I am referring to the time previous to the time you 
were called. A. Before that? 

Q. Before, yes. A. I don’t think so. 

Q. Then, you say you did have a conversation. Is 
97 that all that was said at that time? A. That’s all. 

Q. Did you have a conversation after that with 
either Mr. Schweitzer or Mr. Mintz? A. I didn’t have any 
■with Mr. Mintz. 

Q. How about Mr. Schweitzer, when did you see him next 
and talk to him? A. About a week afterward, my wife got 
a baby, and I was short of money, and I wanted a loan. 
The insurance didn’t cover it, it takes eleven months to 
cover, to pay up the hospital, so I asked for a loan, and he 
said, “I will let you have it; the custom is that we give you 
fifty dollars, we have been doing that for years.” 

Mr. Reyman: May I have that last answer read ? 

Trial Examiner Denham: Will the reporter read it, 
please ? 

(Answer read.) 

Q. (By Mr. Rotolo) What was the purpose of the loan, 
for what reason ? A. I wanted to pay the doctor bill. 
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Q. The doctor bill for whom ? A. For my wife, she was 
going to have a child. 

Q. Your wife was going to give birth to a child? A. 
That’s right. 

Q. And you wanted to borrow* money from the com- 

98 pany? A. I paid them every week out of my salary. 

Q. You knew they had that service at the company, 
is that right? A. Yes. 

Q. And you said Mr. Schweitzer gave you fifty dollars, 
loaned you fifty dollars? A. No, he gave it, he says that is 
the custom, they have been doing that for years, that it is 
on the company. 

Q. You understood from that that it was not a loan, is 
that correct? A. That it is not a loan. 

Q. Is that the money you received, fifty dollars, did you 
receive any more money? A. Afterwards, three or four 
days after, my wrife w r as very bad, it happened to be a 
caesarean birth, and I went to ask him again to do me a 
favor like he always did in the years I worked for him, so 
he says he is very sorry to hear my wrife had a caesarean 
birth, so he said he will w*rite out a check for fifty dollars 
and that will be on the company, too. 

Q. On previous occasions, you say for years, as you refer 
to it, you had been borrowing money from the company? 
A. I would, yes. 

Q. And did you always pay it back? A. Always paid it 
back, yes. 

Q. Have you paid any of the hundred dollars back ? 

99 A. No, that was given as a present from the com¬ 
pany. 

Q. After this conversation with Mr. Schweitzer and Mr. 
Mintz, or right after the last conversation you had with 
Mr. Schweitzer about the money, did you have a conversa¬ 
tion writh Mr. Dixon, the foreman, concerning the union? A. 
No, I didn’t exactly have a conversation. Mr. Dixon told 
me, “What do you want to do a thing like that for?” He 
said, “All the things the man is doing for you and you are 
hurting his dignity;” something like that. 
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Mr. Reyman: I am sorry. May I have that answer? 

Trial Examiner Denham: Yes, will the reporter read the 
answer, please? 

(Answer read.) 

Q. (By Mr. Rotolo) Did he come over to you and talk to 
you of his own accord, or did you start the conversation? 
A. I happened to be in his office for some kind of work, and 
so forth. 

Q. What department is this, where is it located, this 
office? A. It is located across the way, like the new build¬ 
ing there, you see, I worked on the one side. 

Q. What department is that? A. That is the shipping 
and winding department. 

Q. He has an office there? A. Yes, he has an office there. 

Q. That is located in that area where the winding 

100 and shipping department is located, is that right? 

A. Yes. 

Q. And you happened to be in his office on some matter 
concerned with your work, is that correct? A. Yes. 

Q. And he started the conversation? A. Well we prac¬ 
tically came out together. 

Q. I am referring to the conversation concerning the 
union. Did he tell you what you testified he said at the 
time you were talking about the unoin? A. I don’t get you. 

Q. Was any reference made to the union at the time he 
said those things to you that you have testified? A. No, I 
didn’t say anything. 

Q. What was he referring to when he said, “Why do you 
fellows have to do that?” What did he mean by that? Did 
he make any reference at all to the word “that”? A. Well, 
I came out, I was in the office speaking to Mr. Louis, and 
Mr. Mintz. 

Q. You told Mr. Dixon you had been in Mr. Schweitzer’s 
office with Mr. Mintz talking about the union, is that correct? 
A. Yes. 

Q. And that is when he told you, “Why do you 

101 have to do that for”; is that correct? A. Yes. 
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Q. That you will hurt the man’s dignity, is that 
what he said? A. That’s it. 

Q. Who did you understand him to mean when he said, 
“The man’s dignity”? A. Well, I know he meant Mr. 
Louis Schweitzer. 

Q. Did he make any reference during that conversation to 
the insurance benefits? A. Mr. Dixon, no, he never men¬ 
tioned anything. 

Q. Didn’t mention anything about that? A. No. 

Q. Did he say that the union was good or bad, did he 
make any reference to the union being good or bad? A. 
No. 

Mr. Reyman: I am objecting to the method of putting 
the question. It is leading. 

Trial Examiner Denham: Yes, I think it is a rather 
leading question. I think you can reframe your question. 

Mr. Rotolo: Yes. 

Q. (By Mr. Rotolo) Did he make any statements to you 
which were disparaging about the union; I mean, did he say 
anything that would lead you to believe he was attacking 
the union A. I don’t know, because I didn’t stay 
102 very long. He just happened to pass, and I walked 
right out and went to my work, because I did not 
like to discuss that, I mean, that is the way I am, I don’t 
want to keep on the same subject all the time. 

Q. Had you ever talked to him before about that same 
matter? A. No. 

Q. Did you ever talk to him after that occasion about 
the union? A. No. 

Q. Did you receive a special delivery letter from the com¬ 
pany at the time of the election? A. Yes, sir. 

Mr. Rotolo: I will ask that this be marked Board’s Ex¬ 
hibit 6 for identification. 

(Thereupon the document referred to above was marked 
Board’s Exhibit No. 6 for identification.) 

Q. (By Mr. Rotolo) I show you a letter marked Board’s 
Exhibit 6 for identification and ask you whether you can 
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identify this as a letter that you received on that day, or a 
duplicate of the original of the same? A. That’s right. 

Q. What is the answer? A. That is the same. It is not 
the same letter. 

103 Mr. Reyman: You will just have to speak up. I 
cannot hear you. 

Q. (By Mr. Rotolo) You received a letter similar to this 
one at your home, is that correct? A. That’s right. 

Trial Examiner Denham: What is the date of the letter? 

Mr. Rotolo: July 21st, 1943. Do you have any objec¬ 
tion, Mr. Royman? 

Mr. Reyman: I do not want to take the time to com¬ 
pare the letter, hut subject to check, I have no objection. 

Mr. Rotolo: All right, Mr. Schweitzer can identify it. 

Mr. Reyman: Let me get clear on the witness’s testi¬ 
mony, if I may, because I did not hear him. 

As I understand, he testified this is a copy identical to 
the one received? 

Mr. Rotolo: That was the question, yes. A letter similar 
to this one. 

Mr. Reyman: All right. 

Trial Examiner Denham: Board’s Exhibit 6 will be re¬ 
ceived in evidence. 

(Thereupon the document previously marked Board’s Ex¬ 
hibit No. 6 for identification, was received in evidence.) 

Q. (By Mr. Rotolo) Mr. Lombardi, do you recall when 
you received this letter from looking at the date on the let¬ 
ter, in relation to that time? A. The 22nd. 

104 Q. The 22nd of July? A. Yes. 

Q. 1943? A. That’s right. 

Q. Did you receive it in the ordinary mail or special de¬ 
livery, do you recall? A. Special delivery. 

Q. What time of the day was it vrhen you received it ? A. 
I was working from eight o’clock in the morning on. My 
wife received it. 

Mr. Rotolo: That’s all. 
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Cross Examination 

Q. (By Mr. Reyman) You worked for the company quite 
a long time, Mr. Lomdardi, since 1926,1 think you said? A. 
Yes. 

Q. You are pretty well acquainted with Mr. Louis 
Schweitzer in the sense that you have talked to him a good 
many times during those years, haven’t you? A. That’s 
right. 

Q. And you have been in his office quite a few times prior 
to the time you mentioned here today? A. Yes. 

Q. And you have not been reluctant to ask Mr. Sweitzer 
for favors from time to time, is that correct? A. 

105 That’s right. 

Q. As a matter of fact, Mr. Schweitzer gave you 
gifts on one or two occasions? A. That’s right. 

Q. Can you tell what one or two of those occasions were 
in the past? A. I got married and I got my child. 

Q. Have you been married more than once? A. I have 
been married three times. 

Q. How many times? A. This is the third marriage. 

Q. He gave you a wedding gift one of the times you were 
married? A. That’s right. 

Q. When was that? A. When was what? 

Q. When was this wedding gift received, when were you 
married? A. Last July. 

Q. In July of 1943?" A. 1942. 

Q. What was the other present made to you? A. When 
I got my child. 

Q. Do you know of any other employees in the plant that 
received presents from the company on any great oc- 

106 casion, such as marriage or the birth of a child? A. 
Ido. 

Q. You know, don’t you, that it has been a custom of long 
standing for Mr. Schweitzer or the company to make a pres¬ 
ent to an employee when that employee is lucky enough to 
have a new baby? A. I know that. 
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Q. That has gone on over a long period of years, hasn’t 
it? A. I have been there long enough to know it. 

Q. There is nothing unusual about his making that gift 
to you? A. No. 

Q. In connection with any loan that you may have re¬ 
quested, you are aware that there is in existence a welfare 
trust fund? A. Yes, an employees’ trust fund. 

Q. An employees’trust fund? A. Yes. 

Q. And that many employees of Peter X Schweitzer, Inc., 
customarily make loans from that fund? A. Yes. 

Q. And you yourself in the past have taken advantage of 
that convenience and made loans? A. I did. 

Q. Isn’t that true? A. Right. 

107 Q. Isn’t that what you went in to see Mr. Schweit¬ 
zer about? A. That’s right. 

Q. The day you were talking about a few minutes ago? 
A. That’s right. 

Q. You wanted to make a loan? A. Yes, sir. 

Q. Is there anyone else there or any other employee you 
would go to make a loan from that fund? A. What do you 
mean? 

Q. Is Mr. Louis Schweitzer the only one who passes on 
loans, on applications for loans from that fund? A. Well, 
I am working so long for Mr. Schweitzer, I don’t know if 
some other employee does it or not. 

Q. At any rate, that is what you went in to see him about, 
you did not go in there and ask Mr. Schweitzer for a per¬ 
sonal loan, did you? That is, a loan out of Mr. Schweitzer’s 
pocket to you? A. Out of the company, the employees’ 
trust fund. 

Q. Yes. And you did not consider there was anything 
unusual about it, did you? A. No. 

Q. Will you repeat again what Mr. Schweitzer is sup¬ 
posed to have said to you when you asked him for a loan 
on the day, whenever it was, that you mentioned? A. He 
told me that it is the custom of the company that we 

108 give out a present, that this has been done for years. 
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Q. You signed an application card for the union, 
I believe you said, some time early in the year? A. Yes, in 
January. 

Q. In January? A. Yes. 

Q. And you think it was some time in March that you had 
your first conversation with Mr. Schweitzer? A. Yes. 

Q. And you went into his office in response to a telephone 
call? A. That’s right. 

Q. Some time in March? A. Yes. 

Q. I understood you to say that you attended no union 
meetings during that period of time? A. That’s right. 

Q. When you went in the office on that particular day, 
you say you were called in, is that correct? A. That’s right. 

Q. What was said, what was the first thing said when you 
went in his office, and who said it? A. He told me— 

Q. Who is he, Mr. Schweitzer? A. Mr. Schweitzer asked 
me about the union card. 

109 Q. And— 

Trial Examiner Denham: What did he say to you? 

The Witness: He says, “We are treating you pretty 
good. I don’t see why you do a thing like that,” and so 
forth, and like that. 

Q. (By Mr. Reyman) You had been distributing applica¬ 
tions for membership down in the plant itself, hadn’t you? 
A. That’s right. 

Q. Does that refresh your recollections to the extent of 
telling us— A. Not in the whole plant, I distributed just in 
my department. I didn’t go through the whole plant. 

Q. When I remind you of that, does that refresh your 
recollection so you can tell us what Mr. Schweitzer said 
about the union cards when you w^ent in his office? A. He 
wanted to know who gave them to me and things like that. 

Q. And things like that. You were there, you are testify¬ 
ing under oath to a certain statement made by Mr. Schweit¬ 
zer. Now tell us what that statement was, definitely, as 
nearly as you can remember. A. He told me about—let’s 
see. 
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Q. Take your time, no liurry at all. A. He said wages 
were froze, like that. It is all right the wages are 

110 froze, at least let me have a little more time, 48 hours 
a week. 

Q. You said that? A. Yes. All he said, “I will see what 
I can do about it”, that he would try to get me more time. 

Q. Where did the union cards come into this discussion, 
what did Mr. Schweitzer say to you ? A. He wanted to know 
who gave them to me. I said I could not remember the 
fellow’s name, something like that. 

Q. Do you remember Mr. Schweitzer asking you if it was 
necessary for you to distribute cards in the department dur¬ 
ing working hours ? A. No, he did not mention that. 

Q. He did not mention that? A. No. 

Q. Do you remember Mr. Schweitzer asking you where 
you got the cards and you said you just picked them up 
somewhere, do you remember that? A. That’s right. 

Q. All right, go ahead, tell us the whole conversation. 
How long were you in the office, how long did the conversa¬ 
tion take? A. About twenty minutes. 

Q. Allright, more than that was said, then. Let’s have 
the whole conversation. A. He was talking about 

111 insurance, and so forth, what he gives us. 

Q. Did you talk about this conversation we are 
talking about with anyone else recently? A. No, not re¬ 
cently. 

Q. This is the first time you mentioned it since the day 
you talked to Mr. Schweitzer? And talked later to Mr. 
Dixon after you came out of Mr. Schweitzer’s office? A. I 
talked the next day to Mr. Dixon about it. 

Q. Then, did you talk after that to anyone about it? A. 
No, there was nothing said. 

Q. You just haven’t thought anything about it until today 
when Mr. Kotolo asked you? 

Mr. Rotolo: Well, he might say he talked to me. 

Mr. Reyman: Well, of course,— 

Mr. Rotolo: He probably understands someone from the 
plant. You talked to me, didn’t you? 
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Mr. Reyman: Well, just a minute, Mr. Examiner. 

Mr. Rotolo: I am just trying to see— 

Trial Examiner Denham: This is a situation which very 
frequently comes to the surface, and witnesses become con¬ 
fused about the matter. 

Mr. Rotolo: Yes. 

Mr. Reyman: I am not trying to trap him, I assure you. 

Trial Examiner Denham: I appreciate that, but I think 
if you put your question in such form as to take care 

112 of the possible misconception. 

Mr. Reyman: Yes. I am not driving at his verac¬ 
ity on this point. I think my next two or three questions 
will show what I am driving at. 

Trial Examiner Denham: All right. 

Q. (By Mr. Reyman) Mr. Rotolo did talk to you, of 
course, in preparation of his case about that conversation, 
didn’t he, or some other agent of the Board? A. What do 
you mean, I don’t get you. 

Q. You have stated that some time, I think in March, 
about three months after you signed the membership card 
in the union, you went to Mr. Schweitzer’s office at his re¬ 
quest in response to a telephone call, and there on that day 
had a conversation. 

Let me ask you if you have talked about that conversa¬ 
tion with anyone at any time after that day up until now, 
have you discussed it with anyone? A. No, I did not dis¬ 
cuss it, I told you, since that time, I did not bother with it. 
It did not come to my mind. 

Q. Are you quite sure that Mr. Rotolo, or someone from 
the National Labor Relations Board, did not talk to you 
about it within the past few weeks? A. No, sir. 

Q. You are positive of that? A. Yes. 

113 Q. It is quite all right for you to say so, I mean, it 
doesn’t make any difference, because it is customary, 

it is the customary thing for a lawyer who is going to try a 
case to talk to his witnesses in advance, you understand 
that. 



134 


See if you cannot recollect if you did and when it was 
that you might have mentioned this to someone between the 
date in March that you had the conversation and today. 
A. I didn’t have any more conversations. 

Q. All right. What did Mr. Mintz say on that day? A. 
He didn’t say much of anything, he just asked about where 
I got the union cards, who gave them to me. 

Q. Where did you say you got them? A. I told him I 
picked them up. 

Q. Was that the truth, were you telling the truth when 
you say you picked them up ? A. No, it was not the truth, 
I was lying at the time. 

Q. At any rate, you said you picked them up? A. Yes. 

Q. Did you say where you picked them up, did you say 
any particular place where you were when you found the 
cards and picked them up? A. No, sir. 

Q. That was your complete answer on that? A. I said I 
didn’t remember his name, I told him some fellow came by 
and I did not remember his name. 

114 Q. Just what did you tell Mr. Schweitzer and Mr. 

Mintz about those cards, where you got them? A. 
Somebody gave them but I don’t remember the person’s 
name. 

Q. You told me a minute ago that you told him that you 
picked them up, what did you say to him? A. That’s what 
I said before. 

Q. What do you say now? Do I understand you to say 
that you told Mr. Schweitzer you had gotten them from 
some man? A. That’s what I told him. 

Q. So you told him two things, is that right, on that day? 
A. Yes. 

Q. First, you said you picked them up, and then you said 
a man gave them to you? A. Yes. 

Q. What else did you say while you were in there? A. I 
don’t know that there was anything else said. 

Q. There was nothing said about the union, was there? 
A. There wasn’t nothing said. 
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Q. You testified on direct examination, in response to Mr. 
Rotolo’s question, and here are your very words, ‘‘He did 
not mention the union.” A. About the union card. 

Q. He did not mention the union card? A. Yes. 

115 Q. Was anything said about the union other than 
the mention of union cards; in other words, without 

regard to cards, was anything said about the union? A. 
Mentioning union cards does not mention the union, does it? 
Q. Certainly, to the extent that the card is a union card. 
What I mean is, did he say anything about the employees 
organizing into a union? A. No. 

Q. Did he ask you if you knew anything about any union? 
A. No. 

Q. The only thing he was interested in so far as the union 
is concerned is where you got the cards, is that right? A. 
Yes. 

Q. And why you distributed them on company time in 
your department? A. He didn’t say that. 

Q. What did he say, what did he ask you about union 
cards, other than where you got them? A. Well, you know 
—“We treat you right, you know, we give you the benefits, 
insurance, and so forth”. 

Q. You mean, he started right off out of a clear sky and 
said, “We have hospital benefits, we have insurance, and so 
on”, you mean he just sat back and asked about union cards, 
and then all of a sudden gave you a sales talk on 

116 hospitalization and insurance, do you mean that? A. 
Yes. 

Q. How did the conversation get around to insurance, Mr. 
Lombardi? A. One thing to another. 

Q. All right, let’s say the union cards were the first thing, 
what were the other things that came up that led around to 
insurance, was it the fact that your wife had been confined? 
A. Yes. 

Q. Was that it? A. Yes. 

Q. All right, tell us the conversation. A. That was all 
over about the talking about cards. Then I picked up the 
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subject about my wife in the hospital, and so forth, and 
then he told me it was the custom of the company to give 
fifty dollars. 

Q. You told him your wife was in the hospital expecting 
a baby? A. That’s right. 

Q. And Schweitzer said— A. I said I wanted to make a 
loan. 

Q. You said you wanted to make a loan? A. Yes. 

Q. So Mr. Schweitzer said it has been the custom 

117 of the company for a long time and you know it, the 
company gives employees fifty dollars when they 

have a child, is that what was said? A. Yes. 

Trial Examiner Denham: Let me interrupt. I want to 
get it clear in my own mind. 

Did you talk about this fifty dollars in the same conver¬ 
sation when vou talked about the union cards ? 

w 

The Witness: No, we finished the conversation. 

Trial Examiner Denham: The same day? 

The Witness: The same day. 

Trial Examiner Denham: You went into the office and 
talked about the union cards, and finally you got to talking 
about your wife is going to have a baby, and then he talked 
about the fifty dollars ? 

The Witness: Yes. 

Trial Examiner Denham: That is all in one meeting? 
The Witness: That’s all. 

Trial Examiner Denham: All right. 

Q. (By Mr. Reyman) Tell us, did you have any other 
conversation with Mr. Louis Schweitzer after that conver¬ 
sation on that particular day? A. After I spoke about my 
wife being in the hospital, you mean anything else besides 
that? 

118 Q. No, that day passed. A. All right. 

Q. And the next day came along. A. That was 
about four or five days afterwards. 

Q. After the conversation, what happened four or five 
days after? A. I w^ent in and told him can he make me a 
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loan because my wife had a caesarean birth, and it cost a 
little more money and I haven’t got it, can he make me a 
loan, and he says he felt sorry, and says, “I will give you 
another fifty dollars and that will be from the company, 
too”. 

Q. You borrowed the money from the trust fund? A. I 
didn’t borrow it, he gave it as a present. 

Q. Are you paying back any money to the trust fund 
now? A. Yes, that was only about two months ago. 

Q. Do you owe any money to the fund now? A. Yes, 
about $35.00. 

Q. $35.00 out of $50.00? A. Yes. 

Q. When did you borrow that $50.00? A. Two months 
ago. 

Q. Was that July? A. August about, yes, in August. 

Q. Then you got the $50.00 gift from the company when 
your baby was born, you got a $50.00 loan in August. 
119 Did you get any more money from anybody? A. No. 

Q. So you got $100.00 in all? A. No, I haven’t got 
a hundred dollars. The hundred dollars was a gift he gave 
me on account of that my wife had a caesarean birth. 

Q. I know, but do you take that separate from the $50.00 
loan you made in August? A. The $50.00 loan in August 
I made separate. 

Q. And you say you got $100.00 besides? A. What are 
you driving at? 

Q. All right, we will start all over again. I didn’t think 
it was possible for you to misunderstand me. You said you 
went in and saw Mr. Schweitzer and Mr. Mintz, and you 
asked for a loan and you got $50.00, that’s right? A. That 
is only two months ago, I seen Mr. Mintz in person myself. 

Q. You said you joined the union in January or you 
signed an application card. You said about three months 
later, you think it is in March, you were called up to Mr. 
Schweitzer’s office and got some money as a result of that 
visit when Mr. Mintz was there, that is March of this year, 
you understand that? A. I do. 
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Q. Now I am asking you if you ever got any more money 
as a gift from Mr. Schweitzer or anybody else after 

120 that time you were up there in March? A. After, 
one time. 

Q. When was it ? A. In March that was. 

Q. How much did you get in March? A. About five or 
six days afterward, he gave me another $50.00. 

Q. So you got a hundred dollars? A. That’s right. 

Q. What was the occasion of the second $50.00? A. Well, 
that had nothing to do with that. That is something I 
talked to Mr. Mintz about, because Mr. Louis Schweitzer 
hasn’t got nothing to do no more about this insurance. Mr. 
Mintz has everything to do. He has the whole charge of 
that thing, and I went to see Mr. Mintz about that $50.00. 
My wife had to get away and recuperate after the caesarean 
birth, so he done me a favor and got it for me. 

Q. First, you got $50.00, that is number one? A. Yes. 

Q. You are sure of that? A. That was a present. 

Q. And you got another $50.00, number two? A. That 
w’as another present. 

Q. And you got another $50.00? A. That is a loan. 

121 Q. That is a loan? A. Yes. 

Q. Now, let’s get to $50.00 number two, when did 
you get that? A. $50.00 number two? 

Q. The second $50.00. A. That was three or four days 
after. 

Q. Three or four days after. Who gave it to you? A. 
Mr. Louis called up the cashier and told him to give it to 
me as a present. 

Q. Did you say anything to Mr. Louis before he called 
the cashier? A. I was speaking to him about it when he 
called the cashier. 

Q. You asked him for a loan, did you? A. Certainly I 
did. 

Q. And he called the cashier? A. No. He told me, he 
said, “I will give you the $50.00 as a present.” 

Q. Was anything said about the union on that day? A. 

No. 
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Q. It was purely a personal conversation? A. Nothing 
about the union. It never was picked up no more. 

Q. That is the only time ? A. That is the only time. 

122 Q. And on the first time, the only thing said was, 
“Where did you get the cards?” A. Yes. 

Q. And you did not tell him the truth? A. I did not tell 
him the truth. 

Q. Then you went on and talked about something else, is 
that it? A. Yes. 

Q. What did you think Mr. Dixon meant when he said, as 
you say, “What do you want to do a thing like that for and 
hurt the man’s dignity”? A. Not only me, the whole bunch 
of us. 

Q. What about this “dignity”? Did he use the word 
“dignity”? A. He says, “What do you want to hurt the 
man’s dignity for, after what he does for you, like he helps 
us out, and anything you want he tries to do it for you?” 

Q. You said something about Mr. Dixon saying to you, 
“hurt Mr. Schweitzer’s dignity”? A. What is the meaning 
of that, I don’t know what it is. 

Q. You don’t know what it means? A. No. 

Q. Are you sure he said it? A. Yes. 

Q. Tell us the rest of the conversation you had with 

123 Mr. Dixon. A. I didn’t have nothing. 

Q. That is all he said? A. Yes, I just walked 

away. 

Q. You told Mr. Rotolo he said something else? A. Who 
is Mr. Rotolo? 

Q. This gentleman who asked you a few questions a mo¬ 
ment ago. 

Mr. Rotolo: I might say that is the reason he stated he 
did not have any other conversation. He did not recognize 
my name, apparently. 

Trial Examiner Denham: I see. 

Q. (By Mr. Reyman) Just tell me what you told Mr. 
Rotolo a few minutes ago, that Mr. Dixon told you, or said 
to you, on that day, can you tell me? A. Yes, about what 
Mr. Schweitzer does and about if you want favors, you go 
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into him and he does it, and “You hurt the man’s dignity, 
what do you want to hurt the man’s dignity for?” 

Q. I see. A. That was all. 

Q. What did you say to Mr. Dixon? A. I just shrugged 
my shoulders and walked out. 

Q. You didn’t say anything? A. No. 

124 Q. You were married in July, 1942, for the third 
time? A. Yes. 

Q. What was the date of your second marriage? A. What 
has that got to do with it, w*hat are you asking me that for? 

Mr. Rotolo: I make an objection to it as being imma¬ 
terial. 

The Witness: What’s the matter with you, anyhow? 
Trial Examiner Denham: Just a minute. Objection over¬ 
ruled. 

When was your second marriage? 

The Witness: My second marriage? 

Trial Examiner Denham: Yes, how long ago? 

The Witness: About six years ago. 

Q. (By Mr. Reyman) You were working for Mr. Schweit¬ 
zer at the time? A. Yes. 

Q. Do you recall him giving you a wedding present at 
that time? A. No, sir; I never went in for it. 

Q. You didn’t go in for it? A. No. 

Q. You identified a letter as being like one you received 
special delivery through the mail on July 22nd, 1943. It is 
marked Board’s Exhibit 6, I believe. You received 

125 that letter when you returned home from work on the 
evening of July 22nd, is that correct? A. The 22nd. 

Q. Did you read it? A. Yes, I read it. 

Q. After you read it, did you speak to anyone about it? 
A. Well, everybody had one like it. 

126 Q. Answer my question. Did you speak to any¬ 
one about that letter, discuss it with anyone? A. 

They most all got their letters ahead of me. 

Trial Examiner Denham: W 7 ill you answer the question? 
Did you talk about that letter with anybody else? 


141 


The Witness: No, I didn’t think about the letter because 
I knew some other people got them too. 

Trial Examiner Denham: Did anybody talk to you about 
them ? 

The Witness: Yes, somebody says they got a letter like 
that special delivery. 

Q. (By Mr. Reyman) Who is that? That was the next 
day at the plant, wasn’t it? A. They all talked, gossip 
going around, that is all the place is noted for is gossip. 

Q. Let me ask you this, Mr. Lombardi. 

You say you received that letter July 22. Did you go to 
work on the following day, do you remember? A. Did I 
go to work? 

Q. Yes. A. Sure. 

Q. Did you work all day? A. All day. 

Q. Do you remember anything in connection with that 
letter on the following day? A. What do you mean 
127 “unusual”? 

Q. Was there much discussion about it? A. There 
were rumors running around just like I told you, gossip 
runs around there all the time. 

Q. Do you remember when that letter was received, what 
time of the day? A. My wife told me it was 8 o’clock in 
the morning. 

Q. What time do you go to work in the morning? A. I 
leave at 7. 

Q. And you think you went to work at 7 the day after 
you received that letter? A. The day after? 

Q. Yes. A. The same day. 

Q. The same day? A. 7 o’clock in the morning I went 
to work and at 8 o’clock the letter came, my wife told me. 

Q. So you took the letter to work with you? A. No, no. 
I didn’t see the letter until I got home. 

Q. Your wife got the letter when you weren’t there on 
July 22? A. That’s right, but when I came home at night 
I found it. 

Q. Did you take the letter to the plant with you the fol¬ 
lowing morning? A. No. 
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128 Q. Did you report for work the following morn¬ 
ing? A. Yes. 

Q. Did you work all day? A. All day. 

Q. Without intermission? A. Without intermission. 

Q. You didn’t take any intermission at any time? A. 
No, I keep working right through. 

Q. Did you go to the election the following day? A. No. 
Q. You did not? A. You mean the election from the 
Board, yes, I went there and voted and went right back to 
work. 

Q. July 23 was the day of the election so you did take 
time out and probably voted at the election, is that right? 
A. Yes. 

Q. Do you remember the Board election on July 23? A. 
Yes, I remember that. 

Q. You took some time off to vote I suppose, didn’t you? 
A. Yes, a couple of minutes I think, I voted before I even 
started to work I think, I started at 8:30 instead of 8. 

Q. Did you discuss the contents of that letter with any¬ 
one on July 23? A. No, I did not. 

129 Q. You didn’t say a word? A. No. 

Q. Did anyone say anything to you? A. They 
were saying they got a letter. I told them I didn’t receive 
any letter. 

Q. My questions are supposed to be answered, as the 
Trial Examiner will tell you, and we will save time. 

Did anybody talk to you about the contents of that letter? 
A. No, they says they got a special delivery letter, they 
didn’t speak about the contents. 

Q. Just said the got a special delivery letter? A. Yes. 
Mr. Reyman: No further questions. 

Trial Examiner Denham: Any further questions, Mr. 
Rotolo? 

Mr. Rotolo: Just one question. 

Redirect Examination 

Q. (By Mr. Rotolo) Mr. Lombardi, on the other occa¬ 
sions when you received the $50 gift, you say it was on the 
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occasion of either a childbirth or marriage, is that right? 
A. Childbirth. 

Q. You have two children now? A. No, one. 

130 Q. Have you any children by the other wife? A. 

The child died. 

Q. Did you receive any other gift of money from the 
company before this $100 you mentioned? A. Yes, when I 
got married last year. 

Q. How did you get that money at that time, were you 
notified by the company or did they send it to you by mail 
or how was it done? A. No, I went in, myself, two months 
after and told them about it, that I had to get a bedroom 
suite and I was short of money and I would like a loan of 
$50 or $60. So he says, “Why didn’t you let me know about 
this before, that you are married? You know it is the cus¬ 
tom for the company to give you that as a present.” 

Q. In other words, they did not know about your mar¬ 
riage, is that right? A. The foreman knew about it but 
Mr. Sclrweitzer did not. 

Q. The foreman knew about it and you went in to borrow 
money on that occasion too? A. That’s right. 

Q. Do you know of anybody else that receives gifts of 
money on the occasion of their marriage or a child being 
born? A. Yes. 

Q. Do you know of your own knowledge whether 

131 they get that money, whether they ask for it or not? 

A. No. 

Q. You don’t know that? A. I don’t know that. 

Q. You talked to me about this case at the time I inter¬ 
viewed you at your home, isn’t that right? A. Yes. 

Q. When counsel for the company asked you a question, 
did you talk to anybody else since the time you talked to 
Mr. Schweitzer and Mr. Mintz, did you know whom he 
meant at that time by Mr. Rotolo? A. I thought he was 
talking about the mill. You mean about when you and that 
fellow came up? 
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Q. Yes, you referred then at that time, at the time you 
answered that question, to anyone at the mill? A. That is 
what I was figuring he was talking about. 

Q. You know now who Mr. Rottolo is when he refers to 
that name ? A. I just now heard it. 

Q. That is my name. A. Yes. 

Mr. Rotolo: All right, that’s all. 

Trial Examiner Denham: Any further questions? 

Mr. Reyman: Yes. 

132 Recross Examination 

Q. (By Mr. Reyman) Mr. Rotolo did go up to your 
house and talk to you about it? A. Why don’t you come 
out with what you have to say instead of beating around 
the bush? 

Trial Examiner Denham: Just a moment. Now you 
answer questions. If you cannot answer them, say so; and 
if you can, just answer. Don’t argue with counsel. 

The Witness: All right. 

Mr. Reyman: May I have my last question read? 

Trial Examiner Denham: Will the reporter read it, 
please? 

(Record read.) 

The Witness: Yes. 

Q. (By Mr. Reyman) Who was with Mr. Rotolo? A. 
What? 

Q. Was anyone with Mr. Rotolo? A. Mr. Peacock. 

Q. So that is one time that it was mentioned after the 
conversation? A. That’s right. 

Q. Can you think of any other time if there was any dis¬ 
cussion concerning that conversation between the date it 
was had and the night or the day that Mr. Rotolo and Mr. 
Peacock came up to see you? A. No, that is only 

133 about three weeks ago and there was nothing said 
about it. 

Mr. Reyman: That’s all. 

Mr. Rotolo: That’s all. 
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Trial Examiner Denham: Just a moment. I want to 
get this thing cleared up about your meeting at the time 
you were called into the office. This was going back now 
this time to March, whenever it was that you had been dis¬ 
tributing these union cards. I want you just to get—to 
go right on back, just imagine you are walking into the office 
right now and you get in there and you find Mr. Schweitzer 
and Mr. Mintz there, is that right? 

The Witness: Yes. 

Trial Examiner Denham: And what is the first thing 
anybody said to you, did they say, “ Hello/ ’ or anything 
like that? 

The Witness: Yes. They said, “Hello.’’ 

Trial Examiner Denham: Who said that? 

The Witness: Mr. Louis Schweitzer. 

Trial Examiner Denham: What did he say? 

The Witness: “Sit down, have a seat.’’ 

Trial Examiner Denham: He said, “Sit down, have a 
seat”? 

The Witness: Yes. 

Trial Examiner Denham: Then who spoke next? 
134 The Witness: Mr. Schweitzer. 

Trial Examiner Denham: What did he say the 
very next thing; did he tell you why he sent for you? 

The Witness: I could not give that. 

Trial Examiner Denham: I mean did he explain why 
you had been sent for? 

The Witness: No, he did not say why I was sent for. 
He just said he wants to speak to me. 

Trial Examiner Denham: Then he did speak to you, is 
that right? 

The Witness: Yes. 

Trial Examiner Denham: What was the next thing that 
was said? 

The Witness: I imagine about the union cards, who gave 
them to me to distribute them, like that. 
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Trial Examiner Denham: That is what I want to get at. 
Who was it, Mr. Schweitzer or Mr. Mintz that spoke about 
the union cards? 

The Witness: Mr. Schweitzer spoke to me. 

Trial Examiner Denham: And the next thing he said 
was what, repeat it just as nearly as you can recall? 

The Witness: Well, he says, “You know wages are 
froze.’ ’ 

Trial Examiner Denham: What is the next thing, did 
he mention union cards or wages first? 

The Witness: Wages. 

135 Trial Examiner Denham: So when he said, “Sit 
down, I want to talk to you,” that is the first thing 

he said, was it? 

The Witness: Something like the wages are froze. 
Trial Examiner Denham: All right. Now let’s get that 
straight, just as near as you can, what did he tell you about 
wages ? 

The Witness: Then I says, “All right, the wages are 
froze. I only put in 40 hours a week, five days. Now about 
getting more time and having a six day week?” 

Trial Examiner Denham: What was the next thing that 
was said? 

The Witness: He said, “I will see if I can get that time.” 
Trial Examiner Denham: Then what was the next thing 
anybody said as near as you can remember? 

The Witness: Then he spoke about the way he treats 
his employees. 

Trial Examiner Denham: Mr. Lombardi, I think you 
probably have misunderstood me. When were the union 
cards mentioned? 

The Witness: Right after he said the wages are frozen. 
Trial Examiner Denham: Right after he talked to you 
about the wages being frozen? 

The Witness: Yes. 

Trial Examiner Denham: Then how did he come 

136 to mention the union cards? 


147 


The Witness: He says, “You distributed union 
cards around. Where did you get them?” He wanted to 
know where I got them and I told him I could not remember 
the person’s name. 

I know he works there. 

Trial Examiner Denham: After you told him you could 
not remember where you got them, what did he have to say, 
did he say anything about that? 

The Witness: Then he spoke about how good he treated 
the employees, the insurance and the benefits. 

Trial Examiner Denham: Then am I to understand that 
what happened is this, now I want you to be very careful 
and listen to me very carefully to make sure what I am 
telling you is your very best recollection. 

That you were called into the office and Mr. Schweitzer 
said “Hello, sit down, I want to talk to you.” 

The Witness: Yes. 

Trial Examiner Denham: Then he said, “Listen, wages 
are frozen and we can’t do anything about wages,” or 
something of that sort? 

The Witness: Yes. 

Trial Examiner Denham: And you told him then you 
know that but you wanted some extra time? 

The Witness: That’s right. 

137 Trial Examiner Denham: And then he said, 
“Now then you have been distributing union cards. 
Where did you get them?” 

Is that about what he said? 

The Witness: Something like that. I don’t know exactly 
how he said it. It is so long back I can’t remember. 

Trial Examiner Denham: You told him you got them 
from a man but you didn’t remember his name? 

The Witness: Yes. 

Trial Examiner Denham: And then there was no other 
mention of the union, is that correct? 

The Witness: That’s right. 

Trial Examiner Denham: Nobody even mentioned the 
word “union” in any sense from that time on? 
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The "Witness: That’s right, since the day I was talking 
to Mr. Schweitzer they never mentioned it. 

Trial Examiner Denham: Then he began to tell you how 
well he was treating the men? 

The Witness: Yes. 

Trial Examiner Denham: When he began talking about 
this bonus or gift to the baby when was that about? 

The Witness: Just when I started to go out, then he said 
it is the custom of the company to give presents, he says, 
“We done it for years.” 

Trial Examiner Denham: You did not mention the 

138 baby until you started to leave, is that it? 

The Witness: That’s right. 

Trial Examiner Denham: How did you happen to men¬ 
tion your wife was going to have a baby? 

The Witness: I had the intention of seeing Mr. Louis 
anyway before he even called for me. 

Trial Examiner Denham: Do you know what he called 
you in for? 

The Witness: I don’t know what he called me in for. I 
went in to see him. 

Trial Examiner Denham: And the only explanation you 
got was what you have just given us, is that right ? 

The Witness: Yes. 

Trial Examiner Denham: You knew that you were en¬ 
titled to the $50 bonus, didn’t you? 

The Witness: A present. 

Trial Examiner Denham: A present, yes, and you had it 
in your mind you were going to go in and tell him about it 
pretty soon? 

The Witness: That’s right. 

Trial Examiner Denham: WTien was it that you had this 
talk with Mr. Dixon? 

The Witness: The next day. 

Trial Examiner Denham: Was that the next day? 

The Witness: Yes. 

139 Trial Examiner Denham: And you were in Dixon’s 
office? 
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The Witness: That’s right. 

Trial Examiner Denham: Did you say anything to Dixon 
which caused him— 

The Witness: I was the one who spoke to Dixon. 

Trial Examiner Denham: What did you say to Dixon ! 
The Witness: I told him I spoke to Mr. Louis and so 
forth. 

Trial Examiner Denham: What did you tell Dixon! 

The Witness: I told him I was talking to Mr. Louis about 
the way he called me in the office and what he told me in the 
office. 

Trial Examiner Denham: Did you say anything to Mr. 
Dixon about the union cards or anything of that sort! 

The Witness: No, I did not. 

I did not mention nothing about union cards. 

Trial Examiner Denham: Did you tell Mr. Dixon that 
you had talked about distributing union cards when you 
were in Mr. Schweitzer’s office! 

The Witness: No, I just told him I was speaking to Mr. 
Schweitzer about the union cards. 

Trial Examiner Denham: You told him that you had 
been talking with Mr. Schweitzer about the union cards, is 
that your answer! 

The Witness: Why I was distributing and all like 
that. 

140 Trial Examiner Denham: Did you tell Mr. 
Schweitzer why you were distributing the union 

cards! 

The Witness: No, I did not tell him. I didn’t tell him 
anything. I just happened to take them and give them out, 
I says, and thought nothing of it. 

Trial Examiner Denham: To whom did you say that! 
The Witness: To Mr. Louis. 

Trial Examiner Denham: That was in your conversa¬ 
tion with Mr. Lewis! 

Trial Examiner Denham: What did Mr. Louis have to 
say to that when you told him you just happened to take 
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the cards and were giving them out and did not think any¬ 
thing of it? 

The Witness: I can’t remember. 

Trial Examiner Denham: Did you tell Dixon that you 
had told Louis this same thing? 

The Witness: No, I did not tell him the whole conversa¬ 
tion, just a few words, and I walked on. 

Trial Examiner Denham: The few words that you told 
him were, what were they about? 

The Witness: About that I was in to Mr. Louis speaking 
to him about why I distributed union cards. 

Trial Examiner Denham: Did Dixon know you were dis¬ 
tributing union cards? 

141 The Witness: I don’t know, I never asked him. 

Trial Examiner Denham: You don’t know whether 
he ever saw you? 

The Witness: No, sir. 

Trial Examiner Denham: So after you talked with Dixon 
then he made the remark which you talked about? 

The Witness: That is it. 

Trial Examiner Denham: That is the only time you ever 
talked to Dixon? 

The Witness: That is all. 

Trial Examiner Denham: That was along in March? 

The Witness: Sometime in March. 

Trial Examiner Denham: When Mr. Reyman was inter¬ 
rogating you a moment ago, I understood you to say that 
Dixon said something about hurting Mr. Schweitzer’s dig¬ 
nity, not only to you, but to the group of men, was that 
correct? 

The Witness: No, he just stated it to me. 

Trial Examiner Denham: There was nobody else around? 

The Witness: Just to me. 

Trial Examiner Denham: That is the only time you ever 
heard him say that? 

The Witness: That’s it. 

Trial Examiner Denham: Anything further, gentlemen? 
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Do you want to question this witness about any of the 

142 things I have interrogated him about, you are at per¬ 
fect liberty to cross examine on anything I brought 

out. 

Mr. Rotolo: That is all. 

Mr. Reyman: I have one question. 

Q. (By Mr. Reyman) Do you think, Mr. Lombardi, when 
you were discussing money with Mr. Schweitzer that he 
was attempting to bribe you in any way? A. No, sir, never. 
Mr. Reyman: That is all. 

Mr. Rotolo: That is all. 

Trial Examiner Denham: That is all. You may be ex¬ 
cused. 

(Witness excused.) 

Mr. Rotolo: Before we go on to the next witness, Mr. 
Isard has handed me the application card of the previous 
witness, Mr. Mulherin, if counsel -will waive the necessity 
of having Mr. Isard identify it. 

Mr. Reyman: Oh, of course, certainly. 

Mr. Rotolo: Then we can introduce it in evidence to fix 
the time. 

Trial Examiner Denham: Do you want to put it in evi¬ 
dence or stipulate as to the date on the card? 

Mr. Rotolo: Yes, well, that would be sufficient, I believe. 
Mr. Reyman: Whichever you prefer. 

143 Mr. Rotolo: Yes. I will stipulate with counsel if 
he agrees, that the date on the application card of 

Joseph Mulherin for membership in the American Federa¬ 
tion of Labor is March 19,1943, is that satisfactory? 

Mr. Reyman: Quite satisfactory. 

Trial Examiner Denham: Very well, it will be so noted 
in the record. 

Call your next witness. 

Mr. Rotolo: Miss Mazur. 

Stella Mazur, a witness called by and on behalf of the 
Board, having been first duly sworn, was examined and tes¬ 
tified as follows: 
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Direct Examination 

Q. (By Mr. Rotolo) Will you state your name and ad¬ 
dress, please? A. Stella Mazur, 227 Fulton Street, Eliza¬ 
beth, New Jersey. 

Q. Miss Mazur, are you employed by Peter J. Schweit¬ 
zer Company? A. That is right. 

Q. How long have you been employed there? A. About 
ten years. 

Q. When you started your employment what type of work 
did you perform? A. I was wrapping cigarette paper. 

Q. In what department of the factory is that? A. 

144 That was the old building in the shipping depart¬ 
ment. 

Q. After that you were transferred to other types of 
work? A. Yes, I -worked on all different kinds of paper, 
Condenser, Woolworth. 

Q. What type of work are you doing now? A. I am an 
inspector and counter. 

Q. A counter? A. Yes, counting paper. 

Q. In what department is that? A. That is the old build¬ 
ing, the finishing room. 

Q. In the finishing room, the finishing department as they 
call it? A. That is right. 

Q. Who is the foreman of that department? A. Mr. 
Dixon. 

Q. And how long, to your knowledge, has he been fore¬ 
man of that department? A. Oh, he has been my boss for 
about seven years, I believe. 

Q. Did you sign an application for membership card in 
the A F of L union in January, 1943? A. I did. I was 
threatened if I did not sign the card I was going to have 
my scunion busted, so we went and signed the card. 

Trial Examiner Denham: Will the reporter read that 
answer, please? 

145 (Answer read.) 

Q. (By Mr. Rotolo) Who threatened you? A. The 
fellow that handed me the card. 
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Q. And you signed the card, did you? A. Yes, we were 
afraid we would get hit on the head with something. 

Trial Examiner Denham: Will the reporter read that 
answer, please? 

(Answer read.) 

Q. (By Mr. Rotolo) Do you recall when that was? A. 
Oh, I don’t remember when that was, when they were giv¬ 
ing the cards out. 

Q. Can you fix that time approximately in relation to the 
month, approximately what month of the year that was, 
was that the beginning of the year? A. The beginning of 
the year, I believe, around January or February. I wouldn’t 
know exactly when. 

Q. You say around January or February? A. That’s 
right. 

Q. After you signed that card, did you have a conversa¬ 
tion with Mr. Dixon about the union card? A. Not right 
away, about a few weeks or maybe a month later. 

Q. All right, what conversation did you have with 
146 Mr. Dixon about the card? A. He came over to me 
and asked me if I got any card for the union or if I 
signed a card for the union. So I didn’t give him the satis¬ 
faction of whether I did or did not, so he told me that he 
didn’t care, that it was our privilege to do as we pleased. 
He says we can sign it or we don’t have to sign it, but he 
says he thinks, but he wasn’t sure, but he says if we sign 
we may lose our hospitalization, the group insurance and 
the different things that we have there. 

Q. Going back to the time that you signed the card, were 
you afraid of anything when you signed the card? You say 
they threatened you. Were you really afraid that some¬ 
thing would happen to you? A. Well, after all, we just 
signed it because we were told, so we signed it and handed 
the card into the fellow that gave it to us. 

Q. A lot of other people signed? A. There was just 
these two other girls. 


/ 
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Q. And you were asked whether you wanted to become a 
member of the union, is that what happened? A. When 
we were given the cards we were told to sign the cards be¬ 
cause this party told us it don’t mean we were signing to be 
members, that it is just that our names were in it. 

Q. You were just applying for membership, is that right? 
A. That’s it. 

147 Q. And that it didn’t mean you had to join the 
union? A. I was told that it don’t mean I have to 

sign the union. 

Q. Then after that, you say they threatened you? A. 
'When I first got the card, the card was brought over to the 
three of us girls and this party says to us “Sign this card 
or I will bust your scunion.” He says, “That don’t mean 
you have to belong to the union, as long as they get the 
names,” they wanted a lot of names. 

Q. You know this person that talked to you very well, 
don’t you? A. That is right, I do. 

Q. You know him for many years, don’t you? A. That’s 
right. 

Q. Does he talk like that many times in a joking manner? 
A. At times he does, at times. 

Q. Did you believe he was serious when the remark was 
made by him that he would break your skull or whatever 
he did say? A. He had a pretty serious look at that time 
on his face, so I don’t know. 

Mr. Rotolo: That is all. 

Cross Examination 

Q. (By Mr. Reyman) You were not taking any chances, 
is that it, is that the way you felt about it, that you would 
be sure you did not get your scunion busted, is that it? A. 
That’s right. 

148 Q. The other girls as far as you know felt the 
same way? A. That’s right. 

Q. The person who gave you the card, was he an employee 
of the company? A. Yes, he is an employee. 
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Q. Do you know whether or not he was a foreman. A. 
No. 

Q. Or in any supervisory capacity? A. No, he was not. 

Q. Your conversation with Mr. Dixon, can you fix the 
time approximately, not exactly? A. I don’t know thie 
time. 

Q. Do you recall the date of the election, the Board elec¬ 
tion that was held at the plant, in July, July 23rd? A. 
That’s right. 

Q. Was it prior to that time? A. Oh, that was way before 
that. 

Q. About how much before? A. You mean when Mr. 
Dixon spoke to me? 

Q. Yes. A. Oh, Mr. Dixon spoke to me, I believe it was 
around in March. 

Q. Would you mind telling me just what the conversa¬ 
tion was. You stated he walked over to you? A. He walked 
over to me looking at a paper and we started talking 
149 about work and all and he came out and asked me if 
I signed any union card. 

Q. This was not a newspaper or anything, was it? A. 
What? 

Q. You said he was looking at a paper? A. He was look¬ 
ing at the paper we worked on. 

Q. Oh, I see. A. Inspecting the paper. 

Q. And it was a casual conversation and led up to the 
discussion about the union in which Mr. Dixon asked you 
if you joined the union? A. He asked me if I signed a 
card. 

Q. He asked you if you signed a card? A. That’s right. 

Q. And in connection with the conversation, do you re¬ 
member about how long that conversation was? A. Oh, 
that was not long. 

Q. Was it a five minute conversation? A. It might have 
been longer but he was talking about something else, we 
weren’t talking about that right along; that union conver¬ 
sation might have been just about two or three minutes. 
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Q. You were talking about the paper? A. That’s right. 
Q. You work with Mr. Thorne, is that correct? A. 

150 No, I don’t. 

Q. I mean Mr. Piccirillo. A. No, I work in the 
old building. 

Q. Oh, I see. What do you call yourself, are you an in¬ 
spector? A. I am an inspector and counter. 

Q. At any rate, Mr. Dixon is your superior? A. My boss, 
that’s right. 

Q. As a result of Mr. Dixon’s remark to you concerning 
hospitalization and so on, did you feel that he intended to 
discourage you from joining? A. No, he didn’t make me 
feel that way. 

Q. Just casual? A. Just a talk and forgot about it. 

Q. Something that might have happened at any time that 
you did not think much more about it? A. That’s it. 

Mr. Reyman: I think that is all. 

Mr. Rotolo: That is all. 

Mr. Isard: I would like to ask a couple of questions, Mr. 
Examiner. 

Trial Examiner Denham: Very well. 

Q. (By Mr. Isard) Did you attend the first meeting of 
the organization? A. I did. 

151 Q. Did you get a card to attend? A. I received a 
card by mail to attend the meeting, so we went. 

Q. Of your own free will? A. Yes. 

Q. Nobody threatened you? A. No, we went ourselves. 
Q. About what time did you sign your card, what day, do 
vou remember the month? A. The card for— 

Q. The card for the union? A. I don’t remember. 

Mr. Isard: That is all. 

Mr. Rotolo: May we have a recess for a few minutes, Mr. 
Examiner? 

Trial Examiner Denham: We will have a recess for five 
minutes. 

(Recess taken.) 

Trial Examiner Denham: On the record. 
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Anything further with this witness? 

Mr. Rotolo: One question. 

Re-direct Examination 

Q. (By Mr. Rotolo) Do you recall approximately when 
you signed the union application card. A. I don’t remem¬ 
ber. 

152 Mr. Rotolo: I will ask to have this marked Board’s 
Exhibit 7 for identification. 

(The document above-referred to was marked Board’s 
Exhibit No. 7 for identification.) 

Q. (By Mr. Rotolo) Miss Mazur, will you look at this 
card marked Board’s Exhibit 7 for identification and look 
at the date on that card. Is that approximately— A. Feb- * 
ruary 23rd. 

Q. Is that approximately the date you signed the appli¬ 
cation card? A. Yes. 

Q. Before the conversation you had with Mr. Dixon? A. 
That was about a month after that. 

Q. About a month after that card was signed? A. Yes. 
Q. After you signed this card, did you receive a notice 
from the union about a meeting to be held? A. Well, I did, 

I got a card. 

Q. Did you receive a card similar to this? This card 
which is marked Board’s Exhibit 5? A. Yes, that is right. 

Q. And as a result of this notice, you went to the first 
meeting? A. Yes, I attended the first meeting. 

Q. Did you sign up as a member then? A. I did 

153 not. 

Q. Did you take part in the discussion there? A. 
No. 

Q. Just sat there? A. Just sat there and listened. 

Trial Examiner Denham: Are you offering Board’s Ex¬ 
hibit 7 in evidence? 

Mr. Rotolo: Yes. 

Trial Examiner Denham: It will be admitted as Board’s 
Exhibit 7. 
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(The document above-referred to, heretofore marked for 
identification as Board’s Exhibit No. 7 was received in evi¬ 
dence.) 

Trial Examiner Denham: Is that all? 

Mr. Rotolo: That is all. 

Trial Examiner Denham: Any further questions ? 

Mr. Reyman: No. 

Trial Examiner Denham: I am rather startled with your 
statement that somebody threatened to hit you over the 
head if you did not sign the card. Did you say there were 
two other girls who signed cards at the same time ? 

The Witness: That’s right. 

Trial Examiner Denham: Who was this man that solicited 
you? 

The Witness: What? 

Trial Examiner Denham: Who was the man that 
154 made the statement to you? 

The Witness: Charles Lombardi. 

Trial Examiner Denham: If counsel regards the question 
objectionable, I wish you would call my attention to it. 

Did you regard yourself as being threatened with vio¬ 
lence if you did not sign the card at that time? 

The Witness: That’s right. 

Trial Examiner Denham: You seriously felt you might 
be injured if you did not? 

The Witness: That’s right. 

Trial Examiner Denham: Were the other girls present, 
did they hear that statement? 

The Witness: Yes, they heard that. 

Trial Examiner Denham: Did you report that to anyone 
or mention it to anyone? 

The Witness: No, we just signed the cards. 

Trial Examiner Denham: You said nothing about it to 
Mr. Dixon? 

The Witness: No, we did not. 

Trial Examiner Denham: Or to anyone else? 

The Witness: No. 
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Trial Examiner Denham: Do you know whether Mr. 
Lombardi made similar statements to anyone else other 
than you girls? 

The Witness: No. 

155 Trial Examiner Denham: Did you hear anyone 
else make any comment about being threatened with 

violence if they did not sign, if they did not join the union? 
The Witness: No. 

Trial Examiner Denham: That is all. 

Q. (By Mr. Rotolo) Miss Mazur, Charles Lombardi is 
the witness that was here before you were and testified, is 
that right? A. That’s right. 

Q. You have known him for a long time, have you? A. 
That’s right. 

Q. And you have many times talked to him about things 
in a joking way or manner, is that right? A. Yes. 

Q. Is he considered a person w T ho has threatened people 
with bodily harm in the plant? A. Not that I know of. 

Q. So maybe when he said that to you, you really don’t 
know whether he meant to hurt you? A. I didn’t know 
whether he meant it or was joking. 

Mr. Rotolo: All right. 

Mr. Reyman: That is all. 

Trial Examiner Denham: That is all. You may be ex¬ 
cused. 

(Witness excused.) 

156 Louis Schweitzer was called as a witness by and 
on behalf of the National Labor Relations Board 

and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Rotolo) What is your full name and address, 
please? A. Louis Schweitzer, Norwalk, Connecticut. 

Q. Are you president of the Peter J. Schweitzer Corpo¬ 
ration? A. Yes. 

Q. Mr. Schweitzer, you are president in charge of the 
Elizabeth plant of the company; isn’t that so? You are 
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in active charge of the management of that plant? A. I 
am in charge of the Peter J. Schweitzer, Incorporated Cor¬ 
poration only of the Elizabeth plant. 

Q. What I mean is, do you spend your time at the Eliza¬ 
beth plant? A. Yes, I spend time in Elizabeth. 

Q. You direct the affairs of the company? A. That is 
correct. 

Q. At the Elizabeth plant, and take care of matters con¬ 
cerning labor problems; is that right? A. Yes, sir. 

Q. And personnel problems? A. Yes, sir. 

157 Q. And you have done so for some time; is that 
correct? A. Yes. 

Q. To your knowledge, when did you first learn of a union 
movement in your plant at Elizabeth? A. I should say the 
early part of this year. 

Q. About January or February? A. Thereabouts; Feb¬ 
ruary or March. 

Q. And you were served with formal papers, the petition 
filed with the National Labor Relations Board for an in¬ 
vestigation for the purpose of determining the bargaining 
unit and the possibility of an election amongst your em¬ 
ployees? A. I was. 

Q. You have testified at that hearing? A. No, I did not. 

Q. You were also notified after the hearing on that peti¬ 
tion of the decision and order of the National Labor Rela¬ 
tions Board; you knew about that? A. Yes. 

Q. I show you Board’s Exhibit No. 6 on the letterhead 
of the company. 

I will ask you whether the signature appearing on that 
document is your signature? A. It is. 

Q. This letter bearing your signature, I assume, was 
made in your office; is that correct, Mr. Schweitzer? 

158 A. Do you mean written? 

Q. Yes. A. Yes, it was. 

Q. Did you dictate it or write it? A. I dictated? I first 
wrote it out in longhand and then dictated it. 
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Q. To whom did you dictate the letter? A. I figured it 
was one of the stenographers in our New York office. 

Q. You have an office in New York? A. Yes. 

Q. Do you know who the stenographer is? A. I am not 
sure. There are several stenographers there. I am not 
sure which one I dictated it to. 

Q. You are sure you wrote it out in longhand first and 
then dictated it? A. Oh, yes. 

Q. Do you still have the notes from which you dictated 
this, the original form letter? A. No, I don’t. 

Q. You destroyed that? A. That is right. 

Q. So that this is the final dictated— A. That is cor¬ 
rect. 

159 Q. (Continuing)—version of the letter? A. Right. 
Q. Did you make any changes on the final form 

from the original letter? A. Do you mean before this was 
written? 

Q. Before this was dictated. A. Yes, several. 

Q. In other words, this letter is entirely your composi¬ 
tion; is that correct? A. That is right. 

Q. You have never seen a letter similar to this, have you? 
A. Yes, I have. 

Q. "Where did you get the material or the language that 
you used in this letter? A. Some of it, some of the lan¬ 
guage that was used in that letter appeared in a letter that 
was addressed by the president of another company to his 
employees at the time of an election, a union election at 
his plant. 

Q. You are referring to a letter of the American Tube 
Bending Company? A. I believe that is it. 

Q. Did you know about that letter from your own knowl¬ 
edge? A. Oh, yes. 

Q. How t did it come to your knoledge? A. My knowledge 
concerning that letter? 

160 Q. Yes. A. Our company is a subscriber to the 
War Labor Board Services which I look at it from 

time to time, and I found this particular letter you are re¬ 
ferring to in this Service. 


162 


Q. You took the form of the letter in the American Tube 
Bending Company decision? A. In some respects, yes. 

Q. And made some changes? A. That is right. 

Q. Some deletions; is that correct? A. I did not follow 
it all the way though. I just used the part of it. 

Q. I see. And taking part of the material from that let¬ 
ter, you composed this final form of the letter to your em¬ 
ployees? A. That is correct. 

Q. When did you first know about that decision in the 
American Tube Bending Company case ? A. Oh, I should 
say possibly two months before the election. 

Q. When the election was finally ordered by the Board on 
July 3rd—I believe it is as will appear in the formal papers 
marked in evidence—you did not have any idea of pending 
a letter to your employees at that time? A. When the elec¬ 
tion was ordered by the Board? 

Q. You received the notice of election? A. It had been 
my intention some time prior to the election there to address 
the employees or write them a letter. 

161 Q. You finally made up your mind to do so about 
July 21,1943, the date of this letter? A. No, I would 
not say I made up my mind on July 21st. I made up my 
mind possibly a week or ten days before that time. 

Q. Can you explain why you waited until July 21, 1943 
before sending this letter out? 

Mr. Reyman: I object to the implication of the question. 
It is an improper question, entirely— 

Mr. Rotolo: I am asking him for an explanation. 

Mr. Reyman: I object to the form of the question, to the 
implication contained therein. It is an improper question. 

Trial Examiner Denham: The objection is overruled. 
You may inquire for the motive or tendency that led to the 
writing of the letter to the proximity of the election. 

Mr. Reyman : I have no objection to that question in that 
form. 

Trial Examiner Denham: You may reframe your ques¬ 
tion, Mr. Rotolo. 
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Q. (By Mr. Rotolo) What reason did you have, Mr. 
Schweitzer, for sending the letter out on July 21, 1943, and 
not sooner as you had contemplated? A. The reason for 
sending it out on that day was because I wanted my em¬ 
ployees, to refresh the memory of my employees regarding 
certain facts concerning the company, and also to see that 
they got them as soon before the election as possible. 

162 If they received a letter a week or ten days before, 
they might have forgotten about what I wanted them 

to kno-w before the election took place. 

Q. I see. Did you delay the thing so long that you real¬ 
ized it might be possible they would not receive these let¬ 
ters on time? A. Oh, no. I wanted them to receive them 
on time. 

Q. Will you tell us the reason why you sent all these let¬ 
ters special delivery? A. Because I felt with the mail 
service as it was, it might be safer to send them special 
delivery in order to make sure they received them before the 
election. 

Q. Isn’t that purpose accomplished by a registered let¬ 
ter? A. Registered letter; I don’t believe registered let¬ 
ters are delivered any faster than regular mail. 

Q. You were concerned about the time they received it? 
A. That is right. 

Q. You wanted them to get the letter— A. Before the 
election. 

Q. (Continuing)—before the election? A. That is right. 
Q. You knew that the election was scheduled for July 23? 
A. Oh, yes. 

Q. When did you mail these letters, do you know? 

163 When did you have them mailed? A. I would say 
they must have been mailed about two days before 

the election; two or three days. 

Q. Have you got a list of employees of your Elizabeth 
plant to whom letters similar to Board’s Exhibit 6 in evi¬ 
dence, to whom you sent letters similar to that? A. Yes, I 
believe we could furnish such a list. 
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Mr. Rotolo: Off tlie record? 

Trial Examiner Denham: Very well. We will go off the 
record. 

(Discussion off the record.) 

Trial Examiner Denham: On the record. 

As I understand, from the short off-the-record discus¬ 
sion, counsel agree that this letter w’hich is Board’s Ex¬ 
hibit No. 6 w^as sent by special delivery mail on or about 
July 21, the date it bears, 1943, to all or substantially all 
the employees of the company who were on the lists of em¬ 
ployees eligible to vote in the election. 

Is that your understanding? 

Mr. Reyman: That is correct. 

Mr. Rotolo: That is correct. 

Trial Examiner Denham: Is that yours? 

Mr. Isard: That is right. 

Trial Examiner Denham: Very well. 

Q. (By Mr. Rotolo) Looking at Board’s Exhibit No. 6 
again, Mr. Schweitzer, I call your attention to a state- 
164 ment made on the first page of the letter which reads 
as follows: 

“On Friday there will be an election to determine whether 
you want the American Federation of Labor to have the 
right to represent you in regard to wages, working condi¬ 
tions, and so forth, or whether you want to continue the 
wray we have been doing.” 

Can you explain what you mean by the latter part of the 
sentence: 

“or whether you w r ant to continue the way we have been 
doing”? 

Mr. Reyman: I object to the question. 

Q. (By Mr. Rotolo) What do you mean by that? 

Mr. Reyman: I object to the question. I submit, Mr. 
Examiner, that the letter was sent to the employees, the 
employees read it, and the language is clear in words with 
common, ordinary meaning. 
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The company in this proceeding is charged with the send¬ 
ing of the letter which constituted an interference; there¬ 
fore, an unfair labor practice, but what Mr. Schweitzer 
would say in any other words is completely immaterial. 

The letter went out as it is, the language is there, and 
is subject to the most ordinary, common and reasonable in¬ 
terpretation. 

I submit any further elucidation from Mr. Schweitzer as 
to what that very language meant is immaterial, in- 

165 competent, and irrelevant, and has no bearing on the 
matters at issue. 

Trial Examiner Denham: The objection will be sus¬ 
tained. 

Mr. Rotolo: May I be heard on argument on that on the 
offer of proof? 

Trial Examiner Denham: Very well. I will hear you. 

I think the document speaks for itself. It will have to 
be taken at its face value so far as the effect upon the em¬ 
ployees was concerned. 

I do not think you can go into what the writer had in 
mind and what the language is. 

Mr. Rotolo: I agree with the Examiner, when the lan¬ 
guage is clear that the document speaks for itself. 

I don’t believe, however, the language is clear. There 
is no reference to any other method or relationship between 
the employer and the employees in the letter, and it just 
refers to something stating “Do you want to continue the 
way we have been doing?” 

Certainly, there is nothing in the letter referring to some¬ 
thing they have been doing before. 

Trial Examiner Denham: You may inquire as to what 
was meant by a certain recital, what he was referring to. 

Mr. Rotolo: That is my intention. 

Trial Examiner Denham: In that case, you will have to 
reframe vour question. 

Your question calls for an analysis of the witness’ 

166 mental processes at the time he wrote the letter. 
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If, on the other hand, you want to get something 
explanatory about the contents of the letter, that is per¬ 
fectly all right. 

Q. (By Mr. Rotolo) Then, Mr. Schweitzer, referring to 
that statement again, “whether you want to continue the 
way we have been doing,” will you tell us what did you re¬ 
fer to when you said “whether you want to continue the 
way we have been doing”? A. No, I think the thing I 
meant was obvious. The employees that had been with us 
for some time knew' just how we operated, w'hat our treat¬ 
ment of employees was, w’hat our general standards w’ere as 
far as wages w'ere concerned. 

I did not have—there is no hidden meaning there. I 
could say it should have been obvious to any employee who 
had been with us any length of time to know just w'hat that 
meant. 

Q. The beginning of the letter says: 

“There w'ill be an election to determine v’liether you w'ant 
the American Federation of Labor to have the right to 
represent you in regard to wages, w r orking conditions”, and 
then the alternative you gave, “v’hether you w'ant to con¬ 
tinue the way w’e have been doing.” 

A. Which means— 

Q. That meant without the union? A. That is 
167 right; exactly. 

Q. You had been dealing with your employees on an in¬ 
dividual basis before that time? A. That is it. 

Q. That is what you meant? A. That is right. 

Q. On page 2 of the letter, you then referred to benefits 
which the employees received at the expense of the com¬ 
pany; is that correct? A. That is correct. 

Q. Then you follow that on the same page with this sen¬ 
tence : 

“Check up with your friends w’ho are working for other 
companies wrhich may or may not have a union and see 
whether they are getting all these benefits and in cases 
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where they may be getting some of them, do they have to 
pay for them in part or in whole?” 

You refer there to the companies that may or may not 
have a union? A. That is right. 

Q. Did you know of any companies where they had a 
union and the employees paid for their benefits? 

Mr. Reyman: I object. 

The Witness: I did not say that. 

Mr. Reyman: I object. 

Trial Examiner Denham: Read the question. 

168 (Question read.) 

Mr. Reyman: I object to the question as incom¬ 
petent, irrelevant and immaterial. 

Trial Examiner Denham: Sustained. 

Q. (By Mr. Rotolo) You had been giving these benefits 
to your employees for a long time; isn’t that so? That was 
at company expense? A. That is right. 

Q. You did not intend to take them away, the benefits at 
company expense after that election, then, after results were 
announced, did you? A. Do I have to answer that? 

Mr. Reyman: I object to the question. It is an improper 
question calling for a hypothetical answer to something 
which might or might not occur in the future, depending on 
some contingency. 

It is entirely irrelevant, it seems to me. 

Mr. Schweitzer could not know on a particular day be¬ 
fore the election whether or not he would cancel benefits; 
had he made up his mind prior to the election, he might 
verv well have changed it afterwards. 

Trial Examiner Denham: Is it the contention of the 
Board that this letter contained a rather inferential or 
otherwise threat on the part of the company or intimation 
on the part of the company that they would discon- 

169 tinue these benefits listed on the second page in the 
event the union was successful in the election? 

Mr. Rotolo: Yes, Mr. Examiner. That is the theory of 
the Board. 
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Trial Examiner Denham: Will you point out that part 
of the letter which does that? 

Mr. Rotolo: Yes, sir, very well. You can examine that 
point in that part of the letter. 

On page 2, that part of the letter which advises the em¬ 
ployees to check up with other companies that may or may 
not have a union and whether they are getting all the bene¬ 
fits, and in cases where they may get some of them, do they 
have to pay for them in part or in whole. 

The Board contends that statement, together with another 
statement which is made later on in the letter in connection 
with all the evidence in the case had definite significance to 
the employees; and it is our contention that the letter was 
sent with that definite understanding on the part of the 
company, that the employees would he affected in their 
decision in voting or not voting for the union, depending 
on the receipt of benefits at company expense. 

Trial Examiner Denham: What is the other part of it 
that ties in with this? 

Mr. Rotolo: I am coming to that, Mr. Examiner. 

On page 4 of the letter, the next to the last para- 
170 graph of the letter says: 

“One more thing I would like to suggest. This is*an im¬ 
portant election. For many of you it may be the most im¬ 
portant election you will ever vote in. It bears directly on 
your vrelfare and those dependent on you.” 

Trial Examiner Denham: That is an almost direct quo¬ 
tation from the American Tube letter. 

Mr. Rotolo: That is a direct quotation. That paragraph, 
I believe, was taken verbatim from the American Tube case. 

We state that that language in the letter, together with 
the other evidence which will be developed in the case and 
which has been developed convey a definite meaning to 
these employees. 

Trial Examiner Denham: I think the objection to the 
question which has been raised, whether Mr. Schweitzer in- 
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tended to withdraw the benefits in the event the union 
should come in is well taken. 

I still think the letter is going to have to stand on its own 
bottom and be construed within the four corners of the let¬ 
ter, affected only by any outside factors that may have a 
bearing tending in that same direction, as stated or set out 
in the formuua of the Supreme Court laid down by the 
Board in the Virginia Electric Company case. 

The letter must be construed by itself, and I don’t 

171 think you have any business to inquire into the man’s 
mental processes, what he intended to do when the 

letter w*as written, and just what he had in mind, whether 
he was going to withdraw this or that or the other benefit, 
or whether he would deal with the union when he got 
through or not. 

After all, if there is any coercion or any interference 
such as is contained in that letter, looking at it on its face, 
as I understand it, there was no speech made, no other con¬ 
tact between Mr. Schweitzer or any of the other represen¬ 
tatives of the company and any of the employees, other 
than such matters as have been testified to here by these 
other witnesses which have no direct bearing on the letter 
itself. 

The testimony has no direct bearing on the letter. 

Mr. Rotolo: I might say, Mr. Examiner, in my reading 
of the Virginia Electric Company decision of the Supreme 
Court conveyed to me the impression from the Court’s de¬ 
cision, and I might say the reference by the Supreme Court 
to this problem was by way of dictum, that the letter itself 
might not be coercive, per se, that is, by the language used, 
and that if the Board should make a finding that it was 
coercive that all the surrounding circumstances must be 
shown or should be shown, on which the Board can make a 
finding that it is coercive, that the language in the letter 
had a coercive intent or meaning. 

Certainly, surrounding circumstances not only 

172 means the facts but also means the statements and 
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conduct of the author of the letter prior or subse¬ 
quent to the letter. 

Trial Examiner Denham: You may go into statements 
or conduct, those are all right, but not mental processes. 

Mr. Rotolo: I contend, Mr. Examiner, in such case where 
the Board, as an administrative body, wishes to know 
whether the letter is or is not coercive, depending on the 
surrounding circumstances, the purpose intended and the 
effect intended by the use of certain language is certainly 
a matter that should be inquired into. 

You say the language has a plain meaning. It might be 
said, I won’t say you say it, but I contend that the language 
is not plain. It is not clear as to what he means when he 
says “It bears directly on your welfare.” 

Trial Examiner Denham: Ask him to interpret that if 
you want to. That is a dffierent type of question from the 
last you asked to which objection was made. 

Mr. Rotolo: I withdraw the question and will reframe it. 

Q. (By Mr. Rotolo) Mr. Schweitzer, when you said in 
your letter it bears directly on your welfare and those de¬ 
pendent on you, what did you refer to when you made that 
statement? A. I referred to the fact that whether there 
was a union at the plant or not would affect the welfare of 
the employees either adversely or in a direction they might 
want to see it, but it would affect their welfare and those 
dependent on them, and, naturally, their families. 
173 Q. In what manner? A. What do you mean, in 
what manner? 

Q. In what manner would the presence of the union 
affect them adversely? A. I did not say that. 

Q. The welfare of the employees and those dependent— 

Mr. Reyman: He did not say it would. 

The Witness: I did not say it would affect them ad¬ 
versely. 

• # •••••••• 

176 Trial Examiner Denham: It is subject to inter¬ 
pretation as to that sentence, but confine your ques- 
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tion, Mr. Rotolo, to this witness’ interpretation of that one 
statement in he letter, if you will; that is, so far as this 
particular matter is concerned. 

Q. (By Mr. Rotolo) Mr. Schweitzer, I had asked you in 
the previous question what you referred to when you stated 
“it bears directly on your welfare and those dependent 
upon you”, you answered— 

Mr. Rotolo: May we have the exact answer? I would 
like to have that. 

Trial Examiner Denham: The record will show what it 
is. He may state it over again to save time. 

Mr. Rotolo: Yes, sir. 

Q. (By Mr. Rotolo) What did you mean by that sentence? 
A. I had nothing hidden in mind in that sentence. In fact, 
you got me now interpreting the sentence myself. 

All I can say is this: I realized there was an election, 
and that election was important. 

I may have had one opinion on how the election should 
go and perhaps my employees might have had another, but 
I did consider this election was important for their 
177 welfare, and it was up to them after knowing the 
facts, those I wanted them to know as far as the com¬ 
pany was concerned, were presented in this letter. 

The facts the union had to give was given by the union 
representatives, and that is what I meant to say when I 
said that the election bore directly on their welfare, and it 
was very important for them to think the question over very 
carefully before they voted. That is all. 

Q. In what manner would the outcome of the election di¬ 
rectly affect the welfare? What did you mean by welfare, 
economic welfare, social welfare, political welfare? What 
did you mean by that? A. Let us say all three. I mean 
welfare, general welfare of the employees, so far as their 
relationship to the plant is concerned; whether it was eco¬ 
nomic, or social, and so on. 

I did not have any deep thought in mind; you are trying 
to get me to say something about this thing that I have not 
thought myself. Do you understand what I mean? 
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It is just the statement I wanted to bring out, the election 
was important, and I had nothing particular in mind as to 
any particular issue or working condition or anything else 
of that nature, except that I considered it was important 
from the employees’ point of view, and it should be some¬ 
thing to give some consideration to. 

178 Q. You went on and used the words, after the word 
welfare “those depended on you.” 

Would that mean depended financially on the employees? 
A. I mean the married employees who would have a wife 
and children, naturally. 

Q. You mean financial dependence? A. Not only finan¬ 
cial dependence but anything else. 

For instance, let me say it this way: 

A man working in the plant who is married and has chil¬ 
dren, those are the people I am referring to as being de¬ 
pendent, and naturally, anything that happens in that plant 
in connection with the financial or any other way, such as 
insurance, and so on, naturally, has to do with his family. 

Q. I see. So that you connected that sentence with the 
experience— A. No. 

Q. (Continuing) —and the bonuses and hospitalization 
mentioned in the letter; is that so ? 

Didn’t you just make that statement? A. That is what 
I mean now. That is correct. I will stand by that state¬ 
ment. 

Q. And that is why the election was important, in your 
mind, and in their minds; is that right, because certain 
benefits depended, on which the employees and their 

179 dependents relied on— A. Are you talking about 
the benefits stated in this letter? 

Q. Yes. A. The answer is no. 

Q. You mentioned insurance. What other insurance did 
you mean? A. Let me give you an example, then you will 
understand what I am talking about. 

Let us say there was a union election, and we won’t dis¬ 
cuss the insurance. That has already been given to the 
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employees, but let us assume I have in mind other forms of 
insurance which, on the basis of the plant being non-union¬ 
ized I might have in mind to put in operation at the plant. 

On the other hand, let us say the union has in mind some 
other things, some other things they have promised the em¬ 
ployees or implied to the employees. 

It is a question of balancing the union against my former 
treatment of the employees as to whether they should have 
a union or not. 

Q. What you are saying now— A. You try to get— 

Q. I am trying to find out what your meaning is. A. Let 
me tell you right now, my meaning is not if the 
180 union had won the election those benefits would have 
disappeared. 

Q. You only meant the union might have some other plan 
of insurance benefits? A. I said in some part of this let¬ 
ter— 

Mr. Reyman: I think it is obvious it is simply argument. 

Trial Examiner Denham: The situation has developed 
into a bombardment between counsel and witness. 

Mr. Rotolo: I will discontinue that line of questioning, 
Mr. Examiner. 

That is all. 

Mr. Reyman: May I go off the record for a minute? 

Trial Examiner Denham: Yes, sir. 

(Discussion off the record.) 

Trial Examiner Denham: Back on the record. 

Cross Examination 

Q. (By Mr. Reyman) Is there any further statement you 
wish to make in connection with the exhibit, Mr. Schweitzer, 
anything that you want to clear up in connection with what 
Mr. Rotolo asked you? A. The only thing that I have to 
say in connection with this letter is this: During all the 
union activity— 

Q. Bearing in mind that our direct case is yet to come, 
I will recall to you simply, to ask you to limit any 
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181 comment to the limits of Mr. Rotolo’s examination. 

You will testify tomorrow. A. I can only say this 

letter was a sincere letter on my part to present the facts 
as far as the company was concerned, to tell them what their 
rights were as far as voting is concerned, and also an ex¬ 
planation about the attitude of the company after the 
election. 

Mr. Reyman: That is all. 

Redirect Examination 

Q. (Mr. Rotolo) Just one question: 

You had from the time the petition was filed in April, I 
believe, until July to tell your employees of their rights and 
of the different benefits they will receive; am I correct? 
A. That is right. 

Q. You did not see fit to do so? 

Mr. Reyman: I submit, Mr. Examiner,— 

Trial Examiner Denham: That is argument. 

Mr. Rotolo: I withdraw the question. 

Q. (By Mr. Rotolo) You never arranged for a meeting 
of the employees at which you could orally tell them the 
things you wanted to tell them? A. No, sir. That was 
difficult because of the twenty four hour operations of the 
plant seven days a "week. 

182 Q. But you finally concluded that a letter— A. 
Would be the best— 

Q. (Continuing) —just before the election— A. Would 
be the best means of giving my point of view, that is right. 

Mr. Rotolo: That is all. 

Trial Examiner Denham: I may have some questions I 
want to ask, but I feel I want to study this letter carefully 
before I do so, and if I do, I will ask them when he comes 
on the stand again. 

Mr. Reyman: I will say we will refer to the letter in our 
case. 

Trial Examiner Denham: Very well. You may be ex¬ 
cused. 
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(Witness excused.) 

Trial Examiner Denham: Anything further? It is now 
close to five o’clock. 

Mr. Eotolo: I have two more witnesses. I do not know 
if you wish to adjourn or continue. 

Trial Examiner Denham: Most everyone here lives over 
in New York, and it is a long ways to go. 

Mr. Isard: We have a -witness here, a short witness, and 
we would like to get him on. 

Mr. Rotolo : It is a short witness. 

Trial Examiner Denham: If he is a short witness, you 
may call him. 

183 Mr. Rotolo: Mr. Kehoe. 

Fred Joseph Kehoe a witness called by and on behalf of 
the Board, having first been duly sworn, was examined and 
testified as follows: 

Direct Examination 

Q. (By Mr. Rotolo) W T ill you give me your full name? 
A. Fred Joseph Kehoe. 

Q. Mr. Kehoe, are you employed by the Peter J. Schweit¬ 
zer Company ? A. I am. 

Q. How long have worked there? A. A little over five 
years. 

Q. You are still working there now? A. That is right. 

Q. In what department are you employed? A. I am in 
the color department—the color room. 

Q. Is that also known as the wash room? A. No, I pre¬ 
viously worked in the wash room but I have been trans¬ 
ferred, and I am now in the color room. 

Q. Did you sign an A F of L application for membership 
card? A. Yes. 

Q. In the early part of 1943? A. Correct. 

Q. I show you a card and ask you whether that is 
1S4 the application for membership card? A. That is it. 

Q. The date on this card reads February— 
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Trial Examiner Denham: Pass it to Mr. Reyman. He 
may want to look at it. 

Mr. Rotolo: I am sorry. 

Mr. Reyman: It is your signature, I take it? 

The Witness: That is right, yes, sir. 

Mr. Reyman: No objection. 

Mr. Rotolo: May I have it marked for identification and 
received in evidence? 

Trial Examiner Denham: Yes. 

(The document above-referred to was marked Board’s 
Exhibit No. 8 and was received in evidence.) 

Q. (By Mr. Rotolo) Did you attend any meetings of the 
union after you signed the card? A. One meeting? 

Q. About how long after you signed the card did you at¬ 
tend the meeting? A. It was, it must have been a couple 
of months after. 

Q. Will you look at the date on the card and see if that 
refreshes your recollection? A. It must have been in April. 

Q. Did you attend the first meeting of the union? A. No, 
the second meeting. 

185 Q. Did you attend the second meeting? A. Yes. 

Q. That took place in April, you say? A. I imag¬ 
ine ; I am not sure. 

Q. Did you distribute any of these union cards? A. Yes, 
sir. 

Q. You, together with other employees, solicited members 
for the union? A. I don’t know about the others, I know’ 
I did. 

Q. After you signed your application for membership 
card marked Board’s Exhibit 8, did you have a conversa¬ 
tion with George Mintz, general manager of the plant? A. 
Yes, sir. 

Q. Concerning the union ? A. I had a talk with Mr. Mintz 
but it did not concern the union. 

Q. You went to see Mr. Mintz about some personal mat¬ 
ters; is that it? A. That is right. 
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Q. Wliat was the conversation that you had with him at 
that time? A. I went to see Mr. Mintz about the job I had 
been promised a number of times, $md did not get this job, 
so I wanted to have an understanding one way or the other, 
was I to get the job or wasn’t I to get the job. 

186 We had talk about it, and he told me I had to prove 
I could handle the job and was capable of taking the 

job before he would consider giving it to me. 

So, after that talk, it developed, I don’t know how, it 
developed the union talk did come in it. 

Q. That is what I mean. When you finished talking about 
the matter you went to see him about, there was some ref¬ 
erence made about the union; is that right? A. That is 
right. 

Q. What was your conversation with Mr. Mintz? Tell 
us what he said to you and what you said to him? A. My 
mind is kind of blank how the union talk was brought into 
it. I just remember about this hospitalization. He spoke 
to me and said that he was an employee the same as I was, 
and if I lost mine he would lose his the same way. 

As far as the union talk, I don’t know exactly how that 
was brought in. 

Q. Leaving aside how the subject of the union arose, you 
did have a conversation about hospital benefits? A. Just 
the hospitalization. 

Q. Yes. Did he ask you whether you belonged to the 
union? A. No, he did not. 

Q. Did he ask you what your views on the union was? A. 
No. 

Q. Did he merely say to you, “I am an employee 

187 like the rest of you, and I would not like to lose my 
hospital benefits.” A. He did not say, “I would not 

like to lose my hospital benefits.” He said, “If you lose 
yours, I lose mine.” 

Q. Did you ask him in what manner you would lose them, 
your hospital benefits or how he would lose them ? 

Mr. Reyman: I think the question is rather leading. 


Trial Examiner Denliam: I don’t think that they are 
particularly prejudicial. Let us get along. 

The Witness: I just told him I understand we probably 
would lose it. 

Q. (By Mr. Rotolo) What was the answer? A. I just 
told him I probably thought we would lose it if we joined 
the union. That was my idea. 

Q. What did he say to that? A. I can’t remember what 
the thought was after that, just developed into this. He 
explained to me Mr. Louis was trying, Mr. Schweitzer was 
trying to do more for us fellows, to get more money, and 
he would do anything possible for us, and if I wanted to 
pass that along to the rest in the mill— 

Q. To tell them ? A. He told me to tell them if I want to. 

Q. If you want, you can pass it to the others? A. 

Yes. 

188 Mr. Rotolo: That is all. 

Cross Examination 

Q. (By Mr. Reyman) When did you say this conversa¬ 
tion was had with Mr. Mintz? A. It was around in May. 
I am not sure, around May. 

Q. May of this year? A. That is right. 

Q. You went in to see Mr. Mintz about a promotion; is 
that right? A. That is right. 

Q. About another job that you wanted? A. That is right. 

Q. Do you recall very clearly the substance of your con¬ 
versation in connection with your job? A. Yes. I recall 
that pretty clearly. 

Q. That was quite important to you, so you would remem¬ 
ber it? A. That is right. 

Q. Am I to assume your conversation about the job, that 
part of the conversation took the most time? A. That is 
true. 

Q. And am I to assume, too, the conversation in connec¬ 
tion with the union benefits was more or less casual and 
incidental to the main conversation? A. Yes. It was 
casual, that is true. 
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189 Q. Did you pay auv particular attention or think 
there was any special significance attached to the re¬ 
marks made in connection with hospital benefits or any 
benefits? A. No. I took it very lightly myself. It did not 
impress me very much. 

Q. Did you feel Mr. Mintz in discussing this thing had 
any thought of union in mind at the time? A. Evidently, 
yes, he must have. 

Q. Did you think so ? A. Of course, I thought so. 

Q. What made you think that? A. The reference to the 
union and the hospitalization. 

Q. You tell me the reference to the union that caused you 
to think that. A. That is what I just done saying how the 
union talk developed, my mind is not clear. 

I can just recall the hospitalization, what the talk was be¬ 
fore about the union I just can’t recall. 

Q. It didn’t make much impression on you, then? A. No. 

Q. Did you feel Mr. Mintz was trying to influence you one 
way or the other in connection with the union? A. That I 
know he was not. 

Q. You know he was not? A. No. 

190 Q. So that it is fair to say it was a casual con.- 
versation? A. That is right. 

Q. In which the union was mentioned? A. That is right. 

Q. Will you tell me, please, Mr. Kehoe, when after the 
day of that conversation you had occasion to discuss it again 
or discuss it for the first time, if you know? A. I don’t get 
that question. 

Q. You do not understand. 

You had that conversation with Mr. Mintz sometime, let 
us say, in May? A. Yes. 

Q. Did you have occasion to talk about that conversation 
with anyone after that time? A. What do you mean, em¬ 
ployees the same as myself? 

Q. Just anyone. A. Oh, yes. 

Q. To whom did you talk about it? A. Right offhand, I 
don’t know the fellows’ names, just different fellows 
throughout the mill. 
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Q. When was the last time you discussed this conversa¬ 
tion you had with Mr. Mintz in May? A. That was the only 
conversation I had in May. 

Q. When did you discuss it with anyone else? A. It was 
after I had the talk with him. 

191 Q. With Mr. Mintz? A. That is right. 

Q. How long after did you have occasion to dis¬ 
cuss it? A. Well, a week after, two weeks. 

Q. When you were talking about your conversation with 
Mr. Mintz to this other person or other persons, were you 
talking about the result of your conversation concerning 
your efforts to get another job? A. That is true. 

Q. Was it limited to that? A. Well, it was—it did not 
mean much except what he said about the hospital or about 
Mr. Louis trying to get more money, but I did talk a great 
lot about the job I was promised. 

Q. Yes, that was perfectly natural, I suppose. A. Cer¬ 
tainly. 

Q. At any rate, you did not feel that Mr. Mintz was try¬ 
ing to influence you concerning your membership in the 
union? A. No. 

Q. Or anything else? A. No. 

Q. Since you have been employed by the company, and 
particularly within the past two months, have you been 
approached at any time by any foremen or any official of 
the company in any way in connection with your 

192 membership in the union? A. No, sir. 

Q. I am sorry, but I thought I heard you make 
some mention in your direct testimony concerning union 
cards. A. In other words, you want me to tell how I come 
to distribute the cards ? 

Q. I don’t know what you said on direct examination. 
A. I was in when the union first started there. When I 
heard about it, I was 100 per cent for the union. That was 
my feeling. 

Q. So you distributed membership cards? A. That is 
right. 
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Q. Did any company official or anyone in an official 
capacity with the company, say anything to you about our 
activities in distributing the cards? A. No, sir. 

Q. I see. You stated on direct examination in response 
to a question put by Mr. Rotolo that your conversation with 
Mr. Mintz did not concern the union. A. No, I did not 
say that. 

Q. I understood you to say that. I put down your words. 
A. I said what led up to the union talk, I can’t recall. 

Q. I see. A. That is what I said. Now, there could have 
been union talk or there could not have been. Evi- 
193 dently there must have been in order to bring up the 
hospitalization benefits, and what the talk w T as before 
the hospitalization benefits, I can’t recall word for word. 
In fact, I can’t recall the mention of the word union. 

Q. Well, before talking about this conversation here right 
now, when was the last time you discussed it either with 
Mr. Rotolo or any other agent of the Board? A. I ain’t so 
sure—I aint so good in the date. I can’t remember the 
dates very well. 

Q. A week, two weeks? A. A couple of months ago, I 
would say. 

Mr. Reyman: I will say that is all. 

Trial Examiner Denham: Anything further? 

Mr. Isard: Yes, sir. May I ask one or two questions? 

Trial Examiner Denham: Yes. 

Q. (By Mr. Isard) Did anybody threaten you or intimi¬ 
date you in signing a card ? A. Oh, no. 

Q. Did you ever hear of anybody threatening anybody? 
A. No. 

Mr. Isard: That is all. 

Trial Examiner Denham: Is that all of this witness, 
gentlemen ? 

Mr. Reyman: I beg your pardon? 

Trial Examiner Denham: Is that all of this witness ? 

Mr. Reyman: Yes, sir, that is all. 
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194 Trial Examiner Denham: There are one or two 
matters I would like to put to him which have not 

been touched upon so far as he is concerned. 

Mr. Kehoe; this document I am showing you is a copy of 
the one marked Board’s Exhibit 6, a letter from the com¬ 
pany to all the employees. 

Did you receive such a letter? 

The Witness: Yes, sir. 

Trial Examiner Denham: The day before the election? 

The Witness: Yes. 

Trial Examiner Denham: Did you read the letter care¬ 
fully? 

The Witness: Yes, I did. 

Trial Examiner Denham: Did you analyze it so that 
you thought you knew what it meant? 

The Witness: Pretty well. In fact, I read it anumber 
of times. 

Trial Examiner Denham: You said that in the early 
part of it, in February and March, you were all for the 
union, 100 per cent for it were your words? 

The Witness: That is right. 

Trial Examiner Denham: Up to the time you got to the 
day of the election, had your enthusiasm for the union in¬ 
creased or remained the same? 

195 The Witness: No. To tell the truth, it kind of 
decreased. 

Trial Examiner Denham: When you received that letter 
and read it, did the letter serve in any manner, for any 
reason to affect your point of view with respect to the 
union? 

The Witness: No, sir. 

Trial Examiner Denham: It did not change your point 
of view at all ? 

The Witness: No, sir. 

Trial Examiner Denham: It had no effect? 

The Witness: No, sir. 

Trial Examiner Denham: Anything further? 
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Mr. Rotolo: That is all. 

Trial Examiner Denham: You may be excused. 

(Witness excused.) 

Trial Examiner Denham: Off the record. 

(Discussion off the record.) 

Trial Examiner Denham: Back on the record. 

We will recess until tomorrow morning at ten o’clock 
when we will reconvene in this room. 

(Whereupon, at 5:00 p. m., Thursday, October 7, 1043, 
the hearing in the above-entitled matter was adjourned.) 
*••••••••• 

197 Friday, October 8th, 1943. 

The above-entitled matter came on for hearing, pursuant 
to adjournment, at 10:00 o’clock a. m. 

#••••••••• 

199 Proceedings 

Trial Examiner Denham: Are you ready to proceed, Mr. 
Rotolo ? 

Mr. Rotolo: Yes, Mr. Examiner. 

Trial Examiner Denham: You may proceed. 

Mr. Rotolo: Mr. La Salle. 

Carmen La Salle was called as a witness by and in be¬ 
half of the National Labor Relations Board and, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Rotolo) Mr. La Salle, will you give your 
full name and address, please? A. Carmen La Salle, 399 
Valley Road, West Orange. 

Q. Mr. La Salle, are you employed by the Peter J. 
Schweitzer Company? A. I was employed by Peter J. 
Schweitzer Company until Tuesday, when I left of my own 
volition due to induction into the armed forces of this 
country. 
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Q. When will you be leaving? A. I will be leaving Mon¬ 
day morning. 

Q. What sort of work did you perform at the plant while 
you vrere employed there? A. I had two jobs; one was 
third hand, and the other was back tender, of back tender 
nature. 

200 Q. When did you begin your employment with the 
company? A. In the last part of December, 1941. 

Q. Will you tell us what the work of a back tender con¬ 
sists of? A. Well, the work of a back tender has to do 'with 
drying of paper, and it is the responsibility of the back 
tender from the drying until the paper comes off the 
machine. 

Q. In what department is that? A. That is considered 
the machine room of Peter J. Schweitzer Company. 

Q. Who is the foreman of that department? A. Mr. J. 
Lawler. 

Q. Now, Mr. La Salle, you are acquainted with the A. F. 
of L. organizational effort in the Elizabeth plant? A. Yes. 

Q. Of the company? A. Yes. 

Q. When -was the first attempt ever made by the A. F. of 
L. to organize employees of the plant? A. Well, there was 
a secret attempt; we started activities in the month of 
January and it was kept more or less quiet until our first 
meeting w’hich was held in March. 

Q. Were you one of the leaders of the union movement? 
A. Yes. 

Q. What part did you take in the organizational 

201 effort? A. Well, I had gone do-wn to Mr. Isard’s 
office; prior to that there were a few grievances that 

the men had, that they put down on paper and I had sev¬ 
eral men in the mill sign them; this sheet of paper with the 
signatures was handed to one of the men that belonged to 
management, whether Mr. Mintz or someone else I don’t 
know, but it was that day that union activities entered into 
the minds of the men that worked down there at the 
Schweitzer mill. 
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Trial Examiner Denham: This was before you started, 
in January? 

The Witness: This was in January, sir; January 22 to 
be exact, and it was that afternoon that I went—rather in 
the morning I went down to Mr. Isard’s office and told him 
that there was going to be an attempt to bring in the A. F. 
of L.; that the men from all outward appearances were 
willing to accept the American Federation of Labor. 

I told Mr. Isard that this idea had to be run our way, and 
not in the old fashioned way of bringing in organized labor; 
I mean if the men were going to accept, they had to accept 
of their free will and there would be no coercion and every¬ 
thing would be above board. 

He says, ‘‘All right, you can take a crack at it your way.” 

The men were informed that this had to be done right; 
no cards had to be distributed on company time; 
202 there was to be no union talk on company time; 

otherwise there would be no guaranty that organized 
labor could do anything for them in the event they were 
brought up on charges that were contrary to the National 
Labor Relations Act. 

Q. Now, did you obtain application cards from Mr. 
Isard? A. Yes. 

Q. That morning? A. Yes. 

Q. You distributed them to several employees interested 
in the union movement? A. Yes. 

Q. Is that correct? A. That is right. 

Q. You gave some to Mr. Lombardi? A. I did not give 
cards to Mr. Lombardi; I had knowledge that he had re¬ 
ceived them through a grapevine source among— 

Mr. Reyman: Just a minute. I did not understand that. 

Trial Examiner Denham: Read it, Mr. Reporter. 

(Record read.) 

The Witness: I had received news that Mr. Lombardi 
had cards through the grapeline source more or less or 
grapevine, rather. 

Q. (By Mr. Rotolo) You mean from another employee? 
A. Yes. I was working downstairs this morning, so I could 
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not possibly cover the entire mill. That was the 

203 reason I did not know Mr. Lombardi had cards. 

Q. Now, you mentioned a paper that was signed by 
employees of the company at that time? A. Yes. 

Q. What was the nature and character of this paper? 
Was it in the form of a petition or statement, or will you 
describe it? A. Well, it wasn’t very well written but I 
guess the men knew what they were asking for. 

There were three grievances mentioned and the men were 
eager to jump upon this opportunity to get some results out 
of Mr. Louis Schweitzer who I understand was and still 
is president. 

Q. Do you know approximately how many employees 
signed that paper? A. Well, it is safe to say — 

Mr. Reyman: Just a moment. 

I am going to object unless the paper is more definitely 
described. I don’t know what it is. 

Mr. Rotolo: Have you that paper, Mr. Reyman? I 
asked for it in the subpoena. Have you any petition or 
paper sent to the company by employees? 

Mr. Reyman: I don’t think so. 

Trial Examiner Denham: The witness has identified it 
as being a paper signed by a number of employees 

204 in January and handed to a representative of man¬ 
agement on or about January 22. 

If the paper is in existence it is in the possession of man¬ 
agement and not in the possession of the union or the 
Board. 

Mr. Reyman: I spoke to Mr. Peter Schweitzer, the sec¬ 
retary of the corporation, in connection with the demand of 
the subpoena, Mr. Examiner. 

The third item of the request is: 

“Any and all petitions, writings, and correspondence re¬ 
ceived by the company from employees of the Elizabeth 
plant from July 20, 1943, to July 23, 1943.” Mr. Schweit¬ 
zer told me that so far as he knew there were no such peti¬ 
tions or writings. 
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I neglected to ask Mr. Louis Schweitzer, but I will ask 
him now. 

Trial Examiner Denham: You might do so and satisfy 
yourself whether it is among the papers of the company, 
and if so, why, I will ask to have it produced. 

Mr. Reyman: Yes. 

Mr. Schweitzer, did you receive any petitions, writings 
or correspondence from employees of the company? 

Mr. Schweitzer: Yes, I did. 

Mr. Reyman: What was the nature of them? 

Mr. Schweitzer: It was along the lines as out- 

205 lined by Mr. La Salle. 

Mr. Reyman: Do you have a copy of that petition 
or the original petition in your files? 

Mr. Schweitzer: I am not sure; I may have it in my 
office. 

Mr. Reyman: Then I will have an effort made to find it, 
Mr. Examiner. 

Mr. Isard: Do you want to have a copy of that? You 
mean the petition wrote in to the company? 

Mr. Reyman: Yes. 

Mr. Isard: I have one in the file, if you want it. 

Trial Examiner Denham: We might be able to identify 
it in that fashion, if you can produce it, Mr. Isard. 

Mr. Isard: Here is a telegram. 

The Witness: I don’t think Mr. Isard knows the peti¬ 
tion I have referred to. 

Mr. Rotolo: This says, “Petition sent by employees 
themselves,” not through your office. 

Mr. Isard: I didn’t understand. 

Mr. Reyman: We will try and get that during the lunch 
hour. 

Trial Examiner Denham: Very well. For the time 
being if you have it among your papers, Mr. Schweitzer 
can have it brought up and we will have it available then. 

Q. (By Mr. Rotolo) You say that petition was 

206 sent to Mr. Louis Schweitzer on the same day you 
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consulted with Mr. Isard? A. No, sir, there is a correc¬ 
tion there. 

The petition had gone into the office. How it got there I 
don’t know, but Mr. Mintz was asked to send a group of 
men up there, in view of the fact that Mr. Schweitzer could 
not speak to everyone individually, but from the agreement 
a group of men were to go up there to represent each de¬ 
partment of the mill and to iron out whatever difficulties 
could be ironed out. 

Now, when the petition went into the office, the date I 
don’t know, but I do know that the men were supposed to 
go into the office on January 22. 

I remember that day so clearly because that was the day 
I had gone into Mr. Isard’s office; in the morning I had 
gone into Mr. Isard’s office and we were to see Mr. Schweit¬ 
zer in the afternoon. 

Q. Who selected the committee that consulted or was to 
consult with Mr. Schweitzer, do you know? A. Well, from 
the way the men of the mill floor were speaking Mr. Mintz 
had come down and selected four men to represent the 
group, that Avas the comprising group of signatures. 

Q. Were you selected on that committee? A. I resented 
the selection in a way because no one from the back tender 
end of the machine room department had been se- 
207 • lected and I had received consent from a majority 
of the back tenders to represent them in this powwow 
or conference, so to speak. 

Q. What did you do about that, if anything? A. I don’t 
understand what you mean by that, Mr. Rotolo, what did 
I do. 

Q. Well, did you complain to anyone that you had not 
been selected? A. Well, I don’t know how to express— 

Mr. Reyman: I object to the question. 

Mr. Rotolo: All right. I will withdraw the question. 

Q. (By Mr. Rotolo) Did you subsequently become a part 
of the committee that consulted with Mr. Schweitzer? A. 
After I had received an 0. K. from the men that were w-ork- 
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ing with me I went into the office because I felt justified in 
going s up and representing the back tenders. 

Q. Did you accompany others— 

Mr. Reyman: Just a minute. 

I object to this line of questioning, Mr. Examiner, as 
incompetent, irrelevant and immaterial. We do not have 
any interest at all in how the men formed their commit¬ 
tees ; I think it has nothing to do with the issues presented 
in this proceeding. 

Trial Examiner Denham: I think you may continue. 

Mr. Rotolo: All right. 

208 (By Mr. Rotolo) Now, you went into the office of 
Mr. Schweitzer on about July 22? A. January 22. 

Q. January 22. I am sorry. A. That is right. 

Q. What, if anything, occurred in your presence when 
the committee entered the room of Mr. Schweitzer? A. 
Well, Mr. Schweitzer was very nice about it. Mr. Mintz 
was present also, plus the men that were asked to come up 
there. 

Mr. Schweitzer went about explaining that it was im¬ 
possible for him to contact all of the men individually, the 
fact that this thing had been brought to him with so much 
rapidity. 

These may not be his exact words, but he was wondering 
why such a situation did exist down in the mill, and the 
matters that he referred to were three points that were on 
that petition; I remember three at the present time. There 
may have been an extra sentence in there, but there were 
three in all. 

We heard Mr. Schweitzer. No one said anything then. 
This conference, if I may so speak, continued along very 
smooth lines. I was the first one to speak, and at that time 
Mr. Schweitzer asked me who I was. 

I told him that I was a back tender and I was with 

209 him a year and a half. 

He kind of got me mad because he said he didn’t 
think I was in a position to speak about the mill because I 
was only there a year and a half. I don’t think he was 
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antagonistic toward me but I remember that remark very 
distinctly. 

We continued along the discussion; we didn’t get any¬ 
thing out of it, other than a paper that Mr. Louis Schweit¬ 
zer himself showed us, that his interests were sincere in 
meeting the men and the money they were asking because 
of the change in schedule and Government regulations 
about freezing orders and things of the like. That point 
was discussed. 

Every point was discussed, and he reached an agreement 
that Mr. Schweitzer should post a typewritten notice so 
that all of the men that came under the influence of that 
petition should know the result of that conference, and 
there we dispersed and disbanded. 

Q. Now, was Mr. Mulherin among the leaders of the 
union movement? A. Pardon? 

Q. Was Mr. Mulherin one of the leaders of the union 
movement in the plant at that time in January? A. Mr. 
Mulherin became enveloped in this union movement because 
we were in need of a man in the mechanical end of the mill 
because we had no man there, and Mr. Mulherin was 
210 selected on his own initiative to become a standard 
for union labor there. 

Q. Now, do you recall after the organizational movement 
started having a conversation with Mr. Piccirillo? A. 
Well, it is safe to say that Mr. Piccirillo wasn’t the only 
man I had conversations with in direct reference to this 
union business. 

Mr. Piccirillo and I are very good friends and we always 
talked, but he had kind of burned me up when he spoke 
about organized labor, because of his attitude that I had 
done so— 

Mr. Reyman: I object to that, Mr. Examiner. 

Trial Examiner Denham: The objection is sustained. 

Q. (By Mr. Rotolo) Don’t tell us about his attitude; just 
tell us what he said. A. His words were like this, and I 
quote— 
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Mr. Reyman: Just a minute. 

I object to any conversation that this witness may have 
had with any other employee of the company. 

Trial Examiner Denham: We will hear his conversation 
with Mr. Perceirillo. 

The Witness: Mr. Piccirillo— 

Mr. Reyman: I suggest, if I may, Mr. Examiner, that 
any such conversations, whatever they have have been, I 
don’t see any relevancy at the moment. They cer- 

211 tainly could not be binding on the company, any 
opinions that may have been expressed. 

Trial Examiner Denham: I quite agree with you as be¬ 
tween employees who are on the same standard and basis. 

There has been some question raised here about Mr. Pic¬ 
cirillo’s status. In view of that 1 think we would be amiss 
if we did not allow this to go in. If Mr. Piccirillo’s status 
is not such that he could be said to be a representative of 
management, then it would have to be disregarded. 

Mr. Reyman: Yes, I entirely agree with your Honor’s 
statement except for the fact that there is not anything in 
the record to support the statement that Mr. Piccirillo was 
in a supervisory capacity or a foreman and that the wit¬ 
ness was subject to his orders. 

Trial Examiner Denham: We will let it go in. 

The Witness: If I may— 

Q. (By Mr. Rotolo) Yes, you may continue. A. Well, 
Mr. Piccirillo was against organized labor. 

Q. That is your conclusion. Tell us what he said. 

Trial Examiner Denham: Mr. La Salle, instead of giv¬ 
ing your opinion as to what Mr. Piccirillo thought, let us 
have vour conversations with him. 

The Witness: Well, sir, that is part of his conversation. 

“I am against organized labor.” 

212 Trial Examiner Denham: All right then. Just 
tell us as nearly as you can what the conversation 

was and tell us when and where it took place and who was 
there. 
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The Witness: I am quoting Mr. Piccirillo’s words. 

“I am against organized labor. I can’t see what organ¬ 
ized labor can do for me, except we may lose the benefits 
that are coming out of the company.” 

I in turn answered, “What makes you think that Mr. 
Schweitzer would stoop to such a level to deprive these 
benefits from us because the men here are willing to accept 
collective bargaining or organized labor?” 

He says, “I don’t knovr,” he said, “but you never can 
tell w’hat will happen.” 

I said, “Well, I w’ould sooner not work for a man who 
took an attitude like that.” 

That conversation ended because I had some work to 
do, but w r e met again on several other occasions; the con¬ 
versations w’ere so much similar to this one, that there is 
no necessity for me to repeat what I already said. 

Q. (By Mr. Rotolo) Do you know of your own knowledge 
whether that conversation on benefits was discussed be¬ 
tween Mr. Piccirillo and other employees in your depart¬ 
ment? A. It vras brought to my attention by another em¬ 
ployee that Mr. Piccirillo had gone around— 

Mr. Reyman: Now I object to that. 

213 Trial Examiner Denham: That objection is sus¬ 
tained. 

The Witness: I did not hear— 

Trial Examiner Denham: Just a minute, Mr. La Salle. 

The Witness: I am sorry. 

Q. (By Mr. Rotolo) About the same time, Mr. La Salle, 
did you have a conversation with Mr. Thorne about the 
union movement? A. Yes. 

Q. WTiat was that conversation? A. Mr. Thorne— 

Mr. Reyman: May it please the Trial Examiner, just 
for the record I should like to make the same objection with 
respect to any conversation between this witness and Mr. 
Thorne in the absence of any showing on the record that 
Mr. Thome was a supervisory employee. 

Mr. Thorne, you may recall— 
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Trial Examiner Denham: I recall what Mr. Thome 
said. He stated he was a maintenance man and worked 
around the winding room and had no one with him, and 
then he worked under Mr. Dixon. 

Is it your contention, Mr. Rotolo, that Mr. Piccirillo and 
Mr. Thorne were employees of the respondent occupying 
such a position that they could be said in the eyes of the 
employees to be representatives of management rather 
than of the employee group ? 

214 Mr. Rotolo: I think yes, Mr. Examiner, because 
these two employees, while they may perhaps be 

minor supervisory employees, did have positions of re¬ 
sponsibility, and that fact is corroborated by the company 
itself when it submitted a list to the Board of its executive 
and supervisory employees, to find the names of Mr. Picci¬ 
rillo and Mr. Thorne among that group of employees. They 
had some supervision, and they did spread rumors around 
—that is our contention, that the rumor was spread around 
the plant by all of these employees that the benefits might 
be affected. 

That is our contention. 

Trial Examiner Denham: That is what you propose to 
show? 

Mr. Rotolo: Yes. 

Trial Examiner Denham: What I am getting at is the 
status of these men. 

The mere fact that an employee may have gone around 
yelling his head off about certain things going to happen 
is of no importance unless you could tie it up with man¬ 
agement in some fashion or other. 

Now we have two general channels through which such 
tie-ins are found to exist under the decisions. We have 
the direct supervisory channel, the man who directs the 
work and hires and fires and makes effective recommenda¬ 
tions, and then you have the old trusted employee group 
that was described by Justice Douglas. 

215 I think unless you can bring an employee within 
one of these two groups you are just wasting time 
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when you are trying to offer conversations that may have 
taken place between two employees who happened to hold 
divergent points of view. 

What I want to know is where, from what we have seen 
thus far, do we find Mr. Thorne and Mr. Piccirillo with re¬ 
lation to these two groups that I have recited. There may 
be some other medial by which you can connect the activi¬ 
ties of employees for management. If there are they don’t 
occur to me at this time. 

I want to get the facts and I want to see that the record 
is made up so that it is complete. 

Mr. Rotollo: I say this, Mr. Examiner: that this evi¬ 
dence is admissible on the company’s own admission which 
is in the record in the form of the payroll list, indicating 
that these men were considered on the side of management; 
they must have had some intimate relationship with man¬ 
agement, and the company itself disqualified these men 
from the unit for voting purposes at the election; the com¬ 
pany itself says that. 

Now, certainly if the company makes the representation 
to the Board that these men were not eligible to vote in 
the election ordered by the Board they must have some 
intimate relationship with the company, and while 
216 it is not apparent here yet nevertheless it comes 
from the company. And I may say that if the com¬ 
pany said so, that the evidence here is admissible. 

I don’t know whether that may influence the Examiner or 
the Board to hold that the statements are serious enough 
to constitute an interference or that they may be ultimately 
binding on the company, but I say there is enough evidence 
in the record to warrant the taking of this statement and 
testimony. 

Trial Examiner Denham: Well, in view of the manner 
in which the payroll list which is in evidence was compiled, 
while that may have been the list that was used to deter¬ 
mine who should and who should not vote as far as the com¬ 
pany is concerned, I do not think we can shut our eyes to 
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the fact that the company might have made a mistake in 
judgment and that we have to bear in mind the actual func¬ 
tions of the parties who were on the list. 

Now, if they said this man falls into a supervisory class 
and then they come along and find out he is a common 
laborer who shovels dirt out of the back yard, that ob¬ 
viously would be an error on the part of the company. 

Mr. Rotolo: I would like to add, Mr. Examiner, that Mr. 
Mintz in his testimony indicated that these employees at 
times do have some authority over other employees. 

Trial Examiner Denham: All right. I will take 

217 the testimony, but the comments I have made with 
reference to the testimony concerning Mr. Piccirillo 

will apply. For the time being I am far from being per¬ 
suaded that either of these men occupied a supervisory 
capacity sufficient to charge the company with what they 
might have said in the course of a campaign of this sort or 
in the capacity as old trusted employees whose acts would 
be looked upon as a reflection of company policy. 

You may proceed and let’s get through. 

Mr. Reyman: I don’t want to interrupt, but I do think 
I should be remiss unless I made one comment with respect 
to the eligibility list of employees. These lists were made 
up as part of the pre-election procedure and in accordance 
with the request made to the company through me by Mr. 
Peter Hagen, an agent of the Board. 

These lists do not purport to be anything other than ten¬ 
tative lists submitted to Mr. Hagen and copies submitted 
to Mr. Isard, the representative of the American Federa¬ 
tion of Labor, as being classifications of employees. 

Now, we took the departments and as well as we could out 
certain groups of employees under those various depart¬ 
ments and submitted them for the Examination of the 
Board and the union. I want that to be clear. These job 
descriptions and groups were nothing more than an effort 
to show the Board the various categories and classi- 

218 fications of employees. 
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Trial Examiner Denliam: Let’s approach it from 
this point of view and possibly the witness can explain it. 

Did either Mr. Piccirillo or Mr. Thorne vote at the elec¬ 
tion or offer to vote? 

The Witness: No. • 

Trial Examiner Denham: If so were their challenged or 
were they accepted? 

Mr. Rotolo: Mr. Examiner, I might say this: that in the 
evidence, there is also in evidence a letter from Mr. Reyman 
himself to the Board setting forth the unit of employees 
that they considered eligible to vote at the election and that 
came, not as a preliminary check, but at the time of the 
election, after the election had been ordered. 

I believe I have here one of the observers at the election 
who can testify that these two men did not vote at the elec¬ 
tion. No question was raised by the company at all. 

Mr. Reyman: Just a minute. 

Trial Examiner Denham: Wait a minute now, gentlemen. 

Mr. Reyman: Please read the letter, Mr. Rotolo. 

This is off the record? 

Trial Examiner Denham: No, this is on the record. 

Mr. Reyman: All right. I suggest Mr. Rotolo read the 
letter: 

219 “The following list contains the names of all the 
employees in the unit designated by the Board who 
were on the payroll for the -week ending June 29,1943.” 

Whereas the other list was the payroll list of April 27, 
1943. He came in and asked me to submit the names on the 
payroll for that date. 

Mr. Rotolo: The question of the Examiner vras whether 
they had voted at the election. This would be one indica¬ 
tion as to whether the company considered— 

Trial Examiner Denham: Just a moment, gentlemen. 

I have the list before me and I am looking at it now. 

Looking at this list, which is Board’s Exhibit 4, being the 
letter of July 13,1 fail to find the names of either Mr. Pic¬ 
cirillo or Mr. Thorne within the list of employees within the 
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unit who were on the payroll for the week ending June 29, 
1943. 

The list describes employees as maintenance and produc¬ 
tion employees, exclusive of supervisory and clerical. 

Mr. Reyman: You say they are on there? 

Trial Examiner Denham: They are not; I do not find 
them. 

Mr. Rotolo: In order to save time, Mr. Examiner, I think 
we should clear this point up. 

I have one of the official observers here who can tell us 
definitely whether these men did or did not vote at 

220 that election, who was present at the election. 

Trial Examiner Denham: In view of this list that 
w’e have and the letter of July 13,1 think we may proceed. 

Mr. Reyman: I would like to make one more statement, 
Mr. Examiner. 

That list was prepared in accordance with instructions 
from Mr. Hagen, an agent of the Board, who asked for a 
list of hourly rated employees. I told him there were sal¬ 
aried employees who were in production work. 

He said, “I just want the hourly employees, that is all, 
the union wants,” and I said, “If that is all the union wants 
and you w’ant, you can have that,” and that is the way that 
was made up. They cannot possibly take that as evidence 
of any person in the plant as supervisory, maintenance, 
clerical or anything else. The list was made up for an en¬ 
tirely different purpose. 

Mr. Isard: Mr. Chairman, there is one point I want to 
make here. 

The list that Mr. Hagen got was prior to the hearing 
that was ordered by the Board. 

When the Board conducted the hearing as to the plant 
unit over there, we also determined who were going to par¬ 
ticipate in this election; we distinctly brought out those who 
were supervisors and those were not supervisors, and those 
two names, Mr. Piccirillo and Mr. Thorne, were 

221 among the supervisors that we determined. 
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Trial Examiner Denham: When you say, “we” 
whom do you refer to, Mr. Isard? 

Mr. Isard: The company and ourselves, when we at¬ 
tended the hearing. 

Mr. Rotolo: I think there should be no question as to 
what the intent of this list was. I believe counsel knows 
our procedure well enough to realize the import of the state¬ 
ment in the letter. 

Trial Examiner Denham: Well, the letter speaks for 
itself. 

Mr. Rotolo: Yes. 

Trial Examiner Denham: You may proceed, Mr. Rotolo. 

Mr. Rotolo: All right. 

Q. (By Mr. Rotolo) Mr. La Salle, can you fix the time 
when you had this conversation wkh Mr. Thorne, about 
what time? A. I can’t fix the date, but I can fix the time. 

Q. Approximately? A. The mill was converting from 
oil to coal and it was during this conversion process that 
the mill was shut down. The men were brought in to work. 

This may not have any bearing on the trial but I am try¬ 
ing to fix the time. 

Q. Let me do it this way if we can. In relation to 
222 the time when the A. F. of L. began its organiza¬ 
tional efforts as you said, January 22,1943, how long 
after that approximately, if you don’t know exactly, was 
it? A. I am very good on dates but that is one that has 
got beyond my recollection. Someone can produce that date 
by telling me when the mill was shut down for repairs; that 
is, the repairs I refer to were the conversion repairs from 
oil to coal, and it was during that time. 

Q. Would you say that took place a week, two weeks, 
three weeks or a month after? Can you fix it that way? A. 
No, not with any accuracy, not even a reasonable estimate. 

Q. Could you fix it in relation to the first meeting whicli 
the union held, which has been established here in the evi¬ 
dence as being March 22 I believe, 1943? Was it before or 
after that? A. Well, if you will accept it like this, it was 
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between February and March. How is that! Is that too 
vague? That is the best I can do. 

Trial Examiner Denham: We will let that go. You 
fixed it with reference to the time the mill was shut down; 
I think we can find out when that took place. 

The Witness: All right. 

Q. (By Mr. Rotolo) Was anybody else present when you 
had this conversation with Mr. Thorne? A. The con- 

223 versation, first of all, took place in the locker room in 
the winding department or finishing department; I 

had gone in there for a smoke and Mr. Thorne was there 
and several of the men that comprised the winding room 
department were also there. 

Mr. Thorne directed his remark to me. 

Q. Tell us what he said now, not what your impressions 
were or your opinion. A. He said, “Well, how is the union 
coming along?” 

I said, “As well as can be expected.” 

“What do you fellows expect to gain from all of these 
activities ? ’ ’ 

I went about describing what we had to gain. 

This is what Mr. Thorne said, “How does that compare 
with -what you have to lose?” 

I said, “Well, all I can tell you is what I told Pic.” 

Q. Who is Pic? A. Piccirillo. 

Q. Piccirillo? A. Yes. Pic is a nickname for Piccirillo. 
Q. All right. A. I can tell you what I told Pic. I doubt 
very much whether Mr. Schweitzer will take the benefits 
that everyone seems to be worrying about losing because of 
organized labor.” 

Well, he says, “You never can tell.” 

I said, “You have no facts to prove that Mr. 

224 Schweitzer will do so. If you don’t have them please 
don’t say them.” 

He kept hedging around, insurance, hospitalization and 
pension plan that Mr. Schweitzer had put into effect re¬ 
cently ; so the discussion got us nowhere. 
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I was fairly well disgusted with his attitude and walked 
out. 

Q. Were you present at the second meeting the union 
held, or when was it held, do you recall? A. The second 
union meeting was held in the month of May or the latter 
part of April. Mr. Isard has a card I believe. 

Q. Do you recall at that meeting any statements or con¬ 
versations which you had with Mr. Mulherin? 

Mr. Reyman: I object to any statements or conversa¬ 
tions with Mr. Mulherin. 

Well, I w’ill withdraw my objection. I realize it is pre¬ 
mature. 

Trial Examiner Denham: Very well, proceed. 

A. Well, Mr. Mulherin spoke to everyone in general— 

Mr. Reyman: I object to anything Mr. Mulherin might 
have said at a union meeting as not being binding on the 
company, and purely hearsay. 

Trial Examiner Denham: Mr. Mulherin was here and 
testified. 

You may proceed. 

The Witness: At first, that was during—after the 
225 meeting had picked up its momentum Mr. Mulherin 
stood up and spoke and directed his remarks to the 
chairman of the meeting, and his remarks were this and I 
quote: 

“Unless you get some action here I am afraid I am going 
to be out of a job.” 

The chairman in turn was interested in why Mr. Mulherin 
was going to be out of a job, because he asked, “What 
makes you think you are going to be out of a job.” 

Well, Mr. Mulherin again says, “I was called up to the 
office, and Mr. Louis”— 

Mr. Reyman: Mr. Examiner, is this by any stretch of 
the imagination binding upon the company, what a man 
said in a speech at a union meeting? 

Trial Examiner Denham: It stands in this position: Mr. 
Mulherin testified that he had been called into the office 
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which Mr. Schweitzer admits, and that immediately or 
very shortly thereafter at a union meeting he announced 
what had taken place and detailed his story there a very 
short time after the matter had occurred. 

It can be no more than pending to corroborate the testi¬ 
mony of Mr. Mulherin as to what took place. I think we 
may go on. It does no more than that; it tends to substan¬ 
tiate the veracity or sincerity of Mr. Mulherin in his testi¬ 
mony here. 

You may proceed. 

226 Mr. Reyman: May I ask then if counsel for the 
Board now intends to go beyond the understandable 

allegations of the complaint and allege discriminatory dis¬ 
charge of Mr. Mulherin? 

Mr. Rotolo: No. 

Trial Examiner Denham: He is asking in regard to Mr. 
Mulherin. 

Mr. Rotolo: No, there is no such challenge. 

Trial Examiner Denham: There is no such charge as 
discrimination against Mr. Mulherin or anyone else? 

Mr. Rotolo: That is right. 

Trial Examiner Denham: Proceed. 

Q. (By Mr. Rotolo) Mr. La Salle, will you continue? 

The Witness: May I have the last part of what I said? 
Trial Examiner Denham: The reporter will read it. 

(Record read.) 

The Witness (Continuing): And Mr. Louis spoke to me 
and I got what I want. So if you fellows don’t get some 
action in the next couple of weeks I am going to have to 
drop out of this altogether or I am going to be out of a 
job.” 

The Chairman then informed Mr. Mulherin that he would 
not be out of a job due to his union activities; that there 
were laws here that protected him against being fired for 
union activities and that he would see, he personally 

227 would see that Mr. Mulherin was restored back to 
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work in the event he was fired because of union ac¬ 
tivities. 

Mr. Mulherin became quiet more or less after the chair¬ 
man had assured him of his job. 

Mr. Mulherin then blew off, if I may use that expression, 
later, but during the course of the meeting I doubt whether 
he was under the influence of drink, that led him to say what 
he did say, because at that time we were in the front part 
of this tavern and Mr. Mulherin made very sarcastic re¬ 
marks to someone else in my presence. That someone else 
is also present. 

Mr. Mulherin was under the impression that we were try¬ 
ing to steal the show and that we had to get some action on 
this union business, because, he said, “I don’t care what 
the chairman has got to say, I am going to get bounced out 
of there if we don’t hurry up and get in there with the 
union.” 

Of course he made repetition. He said, “Look, fellows, 
I got what I want. If you fellows are going to huddle this 
thing up I will help you to get what you want; otherwise I 
am through because,” this is his -words again, “I told Mr. 
Schweitzer to give me a couple of weeks to think it over.” 

But that is not my interpretation of what he meant by 
a couple of weeks to think it over— 

Mr. Reyman: Mr. Examiner, I move to strike out the 
last testimony of the witness on the ground it is 
228 hearsay, a conversation between the two employees 
in a tavern while one of those employees was under 
the influence of drink. It has no bearing whatsoever on 
the issues here. 

Trial Examiner Denham: I think my original comment 
on this line of testimony will still hold. It is merely testi¬ 
mony which goes to the credibility of previous testimony 
given by Mr. Mulherin. 

The objection will be overruled. 

Q. (By Mr. Rotolo) Now, Mr. La Salle, to your knowl¬ 
edge do you know whether the A. F. of L. had ever made 
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any attempt to organize the employees of the Elizabeth 
plant of the company prior to January, 1943? 

Mr. Reyman: I object. There is no allegation in the 
complaint of any activities prior to January, 1943. 

Trial Examiner Denham: What is the purpose of that, 
Mr. Rotolo? 

Mr. Rotolo: Well, Mr. Examiner, I would like to have 
that one item of evidence in as background. I think any 
efforts previously made by the charging union and the at¬ 
titude of the company on such occasions is admissible. 

Trial Examiner Denham: Do you expect to show that 
there had been previous efforts to organize the employees 
of this plant and that they had been thwarted in some fash¬ 
ion or other? 

Mr. Rotolo: Yes. I do not know what weight the 
229 Examiner will place upon this evidence but I think 
it should be in the record. I believe that the evidence 
is admissible as background, and nothing else. It is not in¬ 
tended that it be within the corners of the charge. 

I may say, Mr. Examiner, that the Third Circuit Court 
of Appeals in the Trojan Powder case held such evidence 
admissible. 

Trial Examiner Denham: Yes. I recall the Trojan Pow¬ 
der case very well; I happened to have heard it. 

Mr. Rotolo: Then I need not mention it any more. 

Trial Examiner Denham: I will hear an offer of proof 
on that, Mr. Rotolo. Let’s get a picture of what we have 
got ahead of us on this. 

Mr. Rotolo: I intend to prove, Mr. Examiner, by this 
witness that some time previous to January, 1943, the time 
the witness will mention, the A. F. of L. began an organiza¬ 
tional movement in the Elizabeth plant, began distributing 
cards. The immediate effect of that, as will be testified, was 
the posting of a wage increase by the company, after which 
the union movement was not able to proceed. That is the 
extent of his testimony. 

Now I think it is admissible to show that. First of all, 
the allegation in the letter states that, “We have always 
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given you wage increases on our own without any urging 
or solicitation, and voluntarily.’’ 

230 At least in one instance, here is one instance where 
a mere threat of the union coming into the plant 

caused the company to give a wage increase to forestall the 
possibility of union organization in the plant. 

I think it is admissible as background. 

Trial Examiner Denham: What you are prepared to 
prove is that there is—or were, some pamphlets distrib¬ 
uted at the gate and shortly thereafter there was a wage 
increase? Is that it? 

Mr. Rotolo: And the witness will further testify, I be¬ 
lieve, that the company did that as the result of the dis¬ 
tribution of these application cards. 

Trial Examiner Denham: We will hear such evidence. 

Mr. Reyman: May I be heard on that point briefly, Mr. 
Examiner? 

Trial Examiner Denham: Yes. 

Mr. Reyman: Mr. Rotolo’s offer of proof very clearly 
shows that this witness would testify that as a result of the 
distribution of pamphlets, or what have you, it resulted in 
discouragement to the union; it w’ould be the opinion of 
this witness entirely. 

Now, if we are going into that— 

231 Trial Examiner Denham: Just a moment, Mr. 
Reyman. 

You will recall the question I directed to counsel was 
bearing on that exact point, that he offered the testimony 
of this witness to show the purpose of the wage increase 
was to discourage the union, and he expects to give direct 
testimony on that score. That is one thing. 

The question you raise is another. If what you have to 
say is the fact, of course, the objection is very well taken. 

You may proceed. 

Mr. Rotolo: All right. 

Q. (By Mr. Rotolo) Mr. La Salle, if you know, will you 
tell us approximately on what occasion the A. F. of L. made 
its first attempt to solicit members or to organize the work- 
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ers at the Elizabeth plant! Do you recall when that was! 
A. Well, it is safe to say a year and a half ago. 

At that time, I was going in to work, and a man, whose 
name I don’t know, handed me a card. 

He said, “Be our buddy”; he says, “Think it over”. 
Mr. Reyman: I object. 

The Witness: “And sign it”. 

Q. (By Mr. Rotolo) Just tell us, you received a card— 
Trial Examiner Denham: The objection will be sus¬ 
tained, unless there is some connection— 

Mr. Rotolo: I did not ask for the conversation. 

Q. (By Mr. Rotolo) Mr. La Salle, will you tell us, 

232 did a man give you an application card bearing the 
A. F. of L. name! A. Somewhat similar to the ones 

that I helped solicit around other employees of the 
Schweitzer company. 

Q. Did you see this man give cards to other employees! 
A. Yes, sir. 

Q. Entering the plant! A. Yes, sir, and coming out of the 
plant. 

Q. All right. Proceed. A. Then it was on the next day 
that a notice was posted on the bulletin board that there 
would be a general increase of five cents to all employees 
of Peter J. Schweitzer Company, Inc. 

Q. Do you know whether this man was there at a time 
when the officials of the company came in and out of the 
plant! A. I was*not there, if any of the officials did come 
out of the plant, to see them, but there were cards lying, 
that is, they were strewn all over the mill from the men 
that had come in. 

Mr. Reyman: I object to any further elaboration. 

You did not see any officials! 

The Witness: No, sir. 

Trial Examiner Denham: The objection is overruled. Go 
ahead. 

The Witness: These cards were strewn over the 

233 mill, so it was evident that someone of management 
must have seen them. 
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Trial Examiner Denham: What you mean is that they 
could have seen them if they were looking for them. 

The Witness: Yes, sir, that is right. If they seen them, 
I can’t say they did. 

Trial Examiner Denham: All right. 

The Witness: That would be unfair. 

It was on the next day, so help me God, that the notice 
was posted of a five-cent increase throughout the mill, and 
it was from that day on, -whenever the men were looking 
for an increase, that the rumblings began, -we will get a 
raise, let’s start a little union talk, and that is the truth. 

Q. (By Mr. Rotolo) You don’t know any facts connected 
with this first organizational movement? A. I was not in 
this movement, and any of the facts pertaining to this 
movement are not to my knowledge, and of course I will 
not give testimony that is false. 

Mr. Rotolo: That is all. 

Cross Examination 

Q. (By Mr. Reyman) When was your conversation with 
Mr. Piccirillo, the one you testified to? You said you had 
several. A. There were several conversations. 

Q. When -were they? A. These conversations started 
about the month of March. 

234 Q. When was your conversation with Mr. Thorne 
in the locker room? A. That fixation hadn’t come 
in by someone that know of the conversion that was going 
on in the mill. 

Q. Is that the only reason you can remember that, the 
conversion of the mill? A. Yes, sir, that was exact with the 
first time, because that conversation, that was the only time 
I would go elsewhere than my own department, to do some¬ 
thing like smoke or things of the like. 

Q. Was it after the election? A. It was prior to the elec¬ 
tion. 

Q. How long prior to the election ? A. That I cannot say. 
If I tried to fix it, so that, rather than have testimony like 
that, answer a question like that, I would not try to state. 
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Q. Let me have your best guess, if it has to be a guess, 
your best approximation as to how long prior to the elec¬ 
tion you had this very important conversation with Mr. 
Thorne. A. If I may say, Mr. Reyman, that time certainly 
is available; that is, that fixation is available by Mr. Gart¬ 
ner who was in charge of that operation; so rather than 
have me guess at the time,—of course, this is, Mr. Exam¬ 
iner, with your consent? 

Trial Examiner Denham: Can you give us any 

235 sort of guess? You said something about between 
February and May? 

The Witness: Yes, sir; that was pretty vague. 

I see Mr. Reyman is looking for something more to the 
point, and rather than mention a date I am not absolutely 
sure of, I certainly would not like to say; I mean, if that 
is satisfactory. 

Trial Examiner Denham: All right. 

The Witness: Because we were down for a week in this 
conversion. 

Q. (By Mr. Reyman) Just answer my question— A. 
All right. 

Q. Please. A. All right. 

Q. Approximately, as nearly as you can remember, how 
long previous to the election was it you had this very im¬ 
portant conversation with Mr. Thorne to which you testi¬ 
fied? A. Maybe we can make it between April and May. 
Q. Somewhere in the spring? A. Yes, sir. 

Q. You were employed first by the company in December, 
1941 ? A. The last day in December. 

Q. And you have been steadily employed since then? A. 
Yes, sir. 

Q. You are about to join our vast army? A. Very large 
and expanding navy. 

236 Q. Well, we all wish you luck. A. Thank you, sir. 
Q. I am curious to know the substance in some 

considerable detail of your conversation with Mr. Piccirillo 
in connection with union activities. 
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I understood from your testimony that you were one of 
the leaders and that you believed that organization would 
be helpful and that you w’ere boosting the organization in 
the plant; that you had known Mr. Piccirillo for some time 
and you had a number of conversations in which the union 
was mentioned. A. Yes, sir. 

Q. Is that correct? A. That is right. 

Q. Now, go back, if you can, to the first conversation. 
Will you tell us, please, just what was said? If it was a 
lengthy conversation, all right; if it was a short conversa¬ 
tion, all right. Tell us what he said, what was said between 
you and Mr. Piccirillo. A. Can I give a little bit of history 
that goes with that type of conversation, what happened 
before the conversation, and then we will go right into the 
conversation? 

Q. All right. A. That is, how Mr. Piccirillo happened 
to be where he was. 

Q. All right. A. It was the custom on the part of 
237 his job, for Mr. Piccirillo to come into the machine 
room when he comes in to work, to see if there are 
any defects in the paper; it was on one of these such days 
that Mr. Piccirillo come in and hit me on the shoulder and 
said, “How is everything going?” 

I said, “Not bad today”. 

Then we got into the union. 

Q. Yes? A. “What is the matter with you, Sears?”— 
that is what he called me, “Sears”. 

“Don’t you fellows know that the union won’t go in a 
place like this?” 

I says, “Well, John, I don’t think you grasp the whole 
point behind organized labor. We are not coming in here 
with an antagonistic attitude against Mr. Schweitzer or 
the mill. He has been on the up and up with us, and 
there are still things that have to be given to the men, and 
the only way that we can get them with security, as you 
know, is by collective bargaining or organized labor.” 

Then the persons that came between them, I don’t know, 
but he was trying to strike up a comparison between what 
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Peter J. Schweitzer is giving us and what the union is going 
to be able to give us, the payment of dues, and—well, it 
was a very discouraging attitude, if I can sum it all up in 
those words, I would much rather. 

238 I was interested in what we were going to lose. 

I asked him how he knew so much, 4 ‘How do you 

know we are going to lose all those things ?” 

I said, “I am not here a very long time. I had the 
pleasure of speaking to Mr. Louis once or twice, and I 
don’t believe he knows me today, but he never struck me 
as a man that is going to take these benefits from us be¬ 
cause of organized labor.” 

He said, “Well, you can never tell.” 

Q. He was pessimistic? A. He w T as very discouraging. 

Q. Did you get the impression at that time that he was 
attempting to convey to you a message on behalf of man¬ 
agement, including Mr. Louis Schweitzer— A. Well, that 
was— 

Q. (Continuing)—or did you think this was a discussion 
between two friends as to union organization? A. Suppose 
you let me continue with my answer to that question for 7 
you? 

Q. I want you to answer the question. 

Trial Examiner Denham: Answer it now, if you can. 

The Witness: Well, it is hard for me to decide, because 
I believe that I should not have— 

Trial Examiner Denham: Just a minute. 

Read the question, Mr. Reporter. 

239 (Question read.) 

The Witness: That question you have put, sir, I 
was just judging it came from himself as a friend. 

Q. (By Mr. Reyman) Tell me this: as a result of that 
conversation was your activity in behalf of union organiza¬ 
tion hampered in any way, or did you feel any restraint in 
going ahead, or any fear of reprisal from Mr. Schweitzer 
if you continued? A. To be honest with you, since that 
sentiment or attitude, that is, in reference to a loss of 
job, I was more determined to go on with these activities. 
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Q. There were other conversations you had with Mr. 
Piccirillo subsequently, and they were along the same lines? 
A. They were along the same lines, and only in one instance 
did I call Mr. Piccirillo down on his activities throughout 
the winding room, that were of a discriminatory nature. 
I even discussed that, he had gone to several of the girls— 
Q. Go ahead and finish. A. (Continuing)—with remarks 
that, “You girls better be careful; don’t let me catch you 
signing union cards because we have got a lot to lose here.” 

Q. Do you know the girls he told that to ? A. At the time 
the union organizer said that it did not come into a certain 
category, and if it was necessary, we would have to get 
signed statements from these girls to prove to us, it 

240 was mild intimidation, or words to that effect. 

Q. When was that? A. That was after our first 

meeting. 

Q. That was after your first meeting? A. The first meet¬ 
ing in the plant. 

Q. Will you name the girls you know that Mr. Piccirillo 
spoke to ? A. This information was given to me by one of 
the men in the winding room. To place his name, I don’t 
know his name, but he must have heard Mr. Piccirillo, be¬ 
cause Mr. Piccirrillo says, “Girls, cut it out”. 

Q. In other w’ords, this man in the winding room told you 
that Mr. Piccirillo was going around? A. That is right. 

Q. But you did not know it yourself? A. No, sir. 

Q. You do not know the girls’ names? A. No, sir. 

Q. Now, wiiat is the name of the man in the winding room 
that told you that? A. He is no longer there with the com¬ 
pany; I haven’t seen him there. 

I don’t know all of these fellows by their last name, be¬ 
cause their last names stretch out with fifteen and sixteen 
letters, they have got “v’s” and “z’s”. 

241 Q. Is his name Joe? A. We used to call him Tony. 
Q. Tony? A. That is right. 

Q. What was his job? A. He was working on one of the 
winders there. 
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Q. After he had told you that, Mr. La Salle, did you 
make any effort to determine the girls’ names? A. No, not 
after the union organizer told me that it was not intimi¬ 
dation, that was along a rough nature, it was only mild 
and wasn’t rough stuff, that they were looking for. 

Q. In other words, Mr. Piccirillo was sounding out to 
them like he was sounding out to you? A. I didn’t hear 
him sound out to the girls; I don’t know what his voice 
was like, but it was evident that man was well aware that 
Mr. Piccirillo was doing something different in his conver¬ 
sations with these girls, and that was the reason he came 
to me. 

Q. In your subsequent conversations with Mr. Piccirillo, 
did you mention that to him? A. I mentioned it to him in 
the conversation after the first one. 

Q. In the conversation after the first one? A. That is 
right; that was when I called him down, when I told him 
we were going about this in a gentlemanly fashion, 
242 and let’s together be gentlemen, and “You can be a 
gentleman, too, if you want to fight, we can fight, 
but the way things are going now, we are not beating you 
over the head; we are not forcing anyone to sign a card; 
we were giving them a card, to take some time to think it 
over, and if you don’t want to sign the card, we don’t put 
it to you that hard way.” 

I says, “If you go around with the attitude like this, you 
are going to cause unnecessary trouble,” and he laughed; 
he says, “0. K., Sears, I see what you mean.” 

Q. Did you ever ask Mr. Piccirillo to sign a union appli¬ 
cation? A. There was no necessity for me to ask Piccirillo 
to sign a union application, that would be like approaching 
Mr. Dixon and saying, “Dan, do you want to sign a union 
card? We are trying to bring a union in here”, because 
he had stated which side he was on, and there was no neces¬ 
sity for me to go up and try to rush the union in. 

Q. How long have you known Mr. Piccirillo? A. Well, I 
had known him in a casual way, for eight or nine years, 
but we got more intimate when I came down to Schweit¬ 
zer’s. 
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Q. So you knew him socially as well as at the mill? A. 
Yes, sir. I played baseball and he did, too, and that was 
how I happened to meet him. When I went to work for 
Schweitzer, then we become a little bit more intimate. 

243 Q. I see. Did you meet any difficulty when you 
first started your organizational activities at the 

plant, in the sense that you felt there was any interference 
by management? 

As I recall your statement, you said you kept more or 
less quiet for a while. A. Secretive was the word I used. 

Q. Secretive? A. That is right. 

Q. I suppose then, by that, you did not advertise it until 
you found out the sentiment, is that what you mean? A. 
Well, I don’t know. Some of those words are correct. 

Q. Well, you tell me just what you meant by “secretive”? 
A. By “ secretive”, well, personally*, I was under the im¬ 
pression that—this is my personal impression; if you want 
to hear it; if not, it is all right with me, but I felt that I 
didn’t want to involve anv men there in the mill bv sound- 
ing off with any too much noise about the union activities 
until we had picked up enough momentum, because I was 
relying on the element of surprise, which of course would 
be an obvious element of attack, and that was taken from 
us about the latter part of February, and so then in Feb¬ 
ruary we had to open up. The secretive element was 
dropped in February and we opened up at this time, but the 
reason for my using the word “secretive”, was that I did 
not want the trouble of exposing anyone else, as far as 
union activities were concerned, because I didn’t 

244 know the attitude of management at that time. 
Later, I was informed that—well, this was after— 

that they held nothing against us. 

Q. I think you have explained what you meant. A. It was 
sort of water over the dam. 

Q. It was on January 22nd that you called upon Mr. 
Isard and discussed— A. That’s right. 

Q. (Continuing)—your views and canvassed the situation 
with him with respect to how the campaign should be con¬ 
ducted? A. That is right. 
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Q. And what your hopes were in that direction? A. That 
is right. 

Q. But I did not get the date, Mr. La Salle, of your visit 
to Mr. Louis Schweitzer’s office, when you went with the 
committee. A. It vras on the afternoon of the same day. 

Q. On the afternoon of the same day? A. That is right. 

Q. Was it on that day that you had the petition with 
three grievances enumerated? A. I didn’t— 

Q. Or did that come later? A. I didn’t have the petition. 

Q. Had the petition been presented by that time? 

245 A. The petition had gone to the office; I believe it 
was handed in a week or even more prior to Janu¬ 
ary 22nd. 

Q. Prior to January 22nd? A. That is right. 

Q. So that Mr. Schweitzer was apprised of the purpose 
of the committee calling? A. He was surprised? 

Q. I said “apprised”. He knew what you were coming 
to see him about? A. That is right. 

Q. He had the petition before them? A. I want to ex¬ 
plain, that is what Mr. Louis was looking for. 

Q. As a result of the meeting, Mr. Schweitzer promised 
to post a typewritten notice? A. The posting of a type¬ 
written notice in reference to the result of this meeting or 
conference, that we were not in a position to decide one 
way or the other; we couldn’t accept Mr. Schweitzer’s ex¬ 
planation and that for all purposes it was best for him 
to post a notice as to what he had decided to do in refer¬ 
ence to this petition, because it had affected 85 to 90% of 
the mill workers, that is, personal workers. 

Q. The three enumerated grievances were presented by 
the committee? A. They were not presented by the com¬ 
mittee, sir; they were presented by the petition; they 

246 were written in there. 

Q. The committee went in there in support of the 
grievances, is that right? A. The committee went in on. 
what Mr. Mintz— 

Q. To suggest an appointment, more or less? A. Because 
Mr. Louis was looking for the men, and they understood 
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Mr. Mintz had come down to the mill floor and had picked 
four men to go into the office, and of the four, none of them 
comprised the group that I happened to find myself in, and 
I was kind of burned up; that was the reason I went ahead 
and got an 0. K. from the rest of the men to go in and 
represent them. I felt I was the only man duly appointed 
to go in and speak for the shop, because Mr. Mintz had 
picked the rest of the men. 

Trial Examiner Denham: May I ask a question ? 

Mr. Reyman: Of course, Mr. Examiner. 

Trial Examiner Denham: Those four whom Mr. Mintz 
picked, were they all men who had signed this petition? 

The Witness: Yes, sir. 

Trial Examiner Denham: You may proceed. 

Q. (By Mr. Reyman) Do you recall how many signatures 
were on the petition? A. I don’t recall the signatures, be¬ 
cause I did not bother about counting them. 

Q. Were there many, or a few? A. There were 
247 very many, sir; the percentage was at least 85% of 
the persons w’orking, personal workers. 

Q. There were some 85 employees— A. S5%. 

Q. 85% ? A. That is right, of the employees. 

Q. Did you have occasion to meet with Mr. Schweitzer 
under like circumstances at any time after that? In other 
words, did you request any further conference with Mr. 
Schweitzer on grievances, and so forth? A. No, sir. 

Q. The union that w r as organizing the group within the 
Elizabeth plant functioned under committees, I assume, up 
until the time of the election? A. No, sir. 

Q. Is that right? A. No, sir, it didn’t function as a com¬ 
mittee. 

. Q. Will you explain just how it did operate? In other 
words, let me explain what I mean. You had seen Mr. 
Isard, the representative of the American Federation of 
Labor? A. That is right, sir. 

Q. I assume you had talked to him about the jurisdic¬ 
tional grounds and a charter, or some such thing. 
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I understand that you had never been formally or- 

248 ganized into a local? A. That is right. 

Q. I am simply wondering who was the representa¬ 
tive group for the organized employees. A. The represen¬ 
tative group? 

Q. Yes. Was it a committee? A. No. 

Q. Did you, as an individual, represent everyone? A. 
No, sir. 

Q. Just how was the representation effected? A. We 
went about—I say “we”, because this job was too big for 
one man to handle—we went about selecting men to hand 
out these cards; they were informed that this had to be 
done according to the National Labor Relations Act, that 
if it was not so, that no kind of punishment could be brought 
on. 

Q. We understand that. A. All right. 

Q. So, for the purpose of saving time, just tell me, were 
there half a dozen of you banded together informally? A. 
It was an informal affair, really, seven or eight. 

Q. Seven or eight ? A. They were spread throughout the 
mill. 

Q. I see. There was no formal organization ? A. No, sir. 

Q. At the union meeting, which you spoke of, I 

249 think in March, the first union meeting— A. it was 
in March. 

Q. The employees there, I assume, elected a chairman or 
a chairman was appointed informally? A. No, sir. 

Mr. Isard: Mr. Examiner, I object to this line of ques¬ 
tioning. It is immaterial. 

Trial Examiner Denham: The objection will be over¬ 
ruled. 

The Witness: The fact that we were just starting— 

Q. (By Mr. Reyman) Just answer the question, Mr. La 
Salle. In other words, there was a chairman, someone 
took the chair? A. I never heard anyone called by that 
name, chairman, as long as I attended the meeting, if that 
is what you want. 
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Q. Did Mr. Mulherin speak early or late at that meeting? 
A. Well, be blew off right at the beginning of the meeting. 
Q. Did he speak very long? A. No. 

Q. Did anyone ask him any questions about what he 
meant when he said he would not be there very long if they 
did not hurry up and organize, he would be out of a job? 
A. Well, may I— 

Q. You tell me. A. He directed his remarks to Mr. Isard. 
Q. What did he say? A. Exactly what I said. 

Q. Tell me again what he said. A. “We have got 

253 to have some action.” And “I was in to see Mr. 
Schweitzer and got what I want, and if we don’t get 

any action, I am afraid I am going to be out of it.” 

Mr. Isard said, “What do you mean by you are going to 
be out?” 

And he explained that he might get bounced or he might 
be fired, and Mr. Isard says, “You will never be fired be¬ 
cause of union activities. If they do, your pay will be retro¬ 
active.” 

Then Mr. Mulhern was sure that he knew what he was 
talking about, and he sat down, and the meeting continued. 
Q. That was all there was to it? A. That was all. 

Q. Did Mr. Mulherin report anything in particular that 
Mr. Schweitzer might have said that gave him the idea that 
he would lose his job? A. No. 

Q. Did he take occasion to urge that other employees be 
careful lest they lose their jobs? A. Well, his mode of 
speech was, “You better get some action fellows.” 

Q. Yes. You said that he blew off? A. Yes, sir. 

Q. He got up and talked, is that right? A. Yes, sir, but 
his voice was far from that, that is, the tone was 

254 not one of a gentleman when he stood up to speak be¬ 
fore the group; he was very boisterous. 

Q. You had been drinking on that occasion? A. No, sir, 
he wasn’t drinking, because we just got there and the meet¬ 
ing was almost in progress. 

But we were working in shifts and in order to take 
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care of the men that were going in—the card is here, 
I saw the card; one part went in at 3 o’clock and the other 
part went in at 4 o’clock; so the meeting was almost in 
progress when we got there. 

That was of course the second meeting and not the first 
meeting. 

Since you are referring to the first meeting, I didn’t 
specify any meeting at all, but just for clarification it was 
the second meeting that Mr. Mulherin spoke of. 

Q. You had another conversation— A. We started out 
from there, and we had a conversation standing around 
the table in the front part of this tavern that we had gone 
in. 

Q. Mr. Mulherin was definitely under the influence of 
drink? A. I said he was not under the influence of drink. 

Q. I am talking about the second conversation. A. That 
is what I said. 

Q. You said, “I don’t know whether Mr. Mulherin was 
under the influence of drink or not”? A. No, sir, I beg 
your pardon. I said he was not under the influence of drink. 

Q. All right. What did he say in that conversation? A. 
Well, it was almost a repetition of what he had said 
256 inside, and the only thing that I do remember, that 
one of the fellows there should have poked at him 
because of his attitude— 

Q. You tell me what he said. You told Mr. Rotolo what 
he said. 

Now tell me what he said. A. “Look, fellows, you guys 
have got to step this up. I was called into the office and I 
got what I wanted. Now if you don’t hurry it up I am afraid 
I am going to have to drop out.” 

“Wait a minute. What is the matter with you? What 
am I going to do, get fired out because you guys ain’t got 
a union there? I got what I want; you get what you want.” 

Q. I see. A. “If you want me there you hurry up.” 

Q. There was no implication against Mr. Schweitzer— 
A. That is right. 
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Q. —in connection with Mr. Mulherin’s conversation? 
A. That is right, there was no mention of Mr. Schweitzer 
other than the fact that he had gone in to see him. 

Q. Other than the fact that he had gone in to see him? 
A. His attitude was because of his conversation with Mr. 
Schweitzer. 

Q. He had gone in to see Mr. Schweitzer and he got what 
he wanted? A. Yes. 

257 Q. And he said, “You fellows had better hurry up 
or I am going to drop out. I got what I want.” A. 

That is right. 

Q. You distributed the union membership application 
blanks after you had seen Mr. Isard for the first time, to 
your helpers at the plant ? A. That is right, helpers that 
worked in the plant. 

Q. You were the one who got the cards and arranged to 
have them distributed within the plant? A. Not within the 
plant. 

Q. Well, arranged for that distribution? A. That is right. 
Q. But Mr. Lombardi was not one of those? A. Mr. Lom¬ 
bardi did not come under me. He came under an asso¬ 
ciate of mine, but how he has access to the cards, I didn’t 
know. 

Q. In other words, you had all the cards at first? A. That 
is right. 

Q. Then you divided them up because you could not do 
the job yourself? A. That is right. 

Q. But you did not give Mr. Lombardi any of them? A. 
No, sir. 

Q. But it is possible that somehow cards might 

258 have been given to Mr. Lombardi without your 
knowledge? A. Unless he stole them. 

Q. I am trying to find out whether Mr. Lombardi was 
given cards in the regular course of the distribution. A. I 
can’t answer that. 

Q. You don’t know how he got them? A. No, sir. 

Q. But you know he had some cards? A. That was 
brought up yesterday, and I heard about it after the elec¬ 
tion. 
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Q. I see. A. That Lombardi was one of the boys. 

Q. I see. I understood you said, Mr. La Salle, that when 
you parceled out these lots of cards, that you gave strict 
instructions that they were not to be signed on company 
property? A. That is right. 

Q. Or be signed on company time? A. That is right. 

Q. So far as you know those instructions were adhered 
to? A. That is right. 

Q. Did you, outside of the testimony here yesterday, know 
that Mr. Lombardi had distributed cards within the plant 
during company time? A. No, sir. 

259 Q. Contrary to your instructions? A. No, sir. 

Q. That was the first time you heard that? A. That 
was the first time I heard that such a thing happened. I 
didn’t want to believe it when I heard it brought up here 
yesterday. 

Q. A year and a half ago would be about when? This is 
October, 1943, October 8? A. At that time you are now 
referring to, I am not absolutely sure of. 

Q. At any rate, you would say some time— A. That 
was while I was working with Schweitzer. 

Q. Was it after December, 1941? A. That is right. 

Q. You had been there for just a few days? A. No. 

Q. Is that correct? A. No. 

Q. You saw a man passing out cards? A. No, sir. 

Q. All right. Straighten me out on it then. A. I wasn’t 
there a few days; I was there for five months. 

Q. I see. A. Maybe more, when this card passing out 
took place outside the mill. The change of men there, 

260 the men came out and as they came out they were 
handed cards, and as I came out I was handed a card. 

The man didn’t say anything except, “Look it over, 
Buddy.” 

Q. You didn’t say anything? A. Yes, I says, “What is 
this all about?” 

He says, “Just look it over, Buddy.” 

I went in to work and when I was inside the mill I seen 
cards laying all over the place, in the drawers, on the tops 
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of tables. In the department I was in, we don’t have many 
tables there; there was one table. 

Q. Do you remember what that card said or pamphlet 
or whatever it was? A. It was a card somewhat similar to 
the cards I had handed out, those application cards. 

Q. You mean an application card for membership? A. 
Right. 

Q. In the union? A. That is right. 

Q. Were there ever any union meetings after that? A. 
Well, after the posting of the notice the men forgot all 
about the organization; there was no mention made of it. 

Q. You mean after posting the notice of a wage increase? 
A. Yes. 

Q. Following that? A. That is right. 

261 Q. Your assumption was that the wage increase 
was decided upon over night because of the handing 

out of the pamphlet on the preceding day? A. It was not 
only my assumption, sir, but the assumption of the men in 
the mill, that this notice was brought about because of union 
activity from without. 

Q. Did you ever hear the converse, that the cards were 
handed out because the union learned that a wage increase 
was about to be given? Did anyone ever mention that? A. 
Say that again, sir. 

Q. That is not tricky, I assure you; it is just my inepti¬ 
tude in putting the question. 

You said— 

Mr. Rotolo: I am looking at him too, Mr. Examiner. If 
that is ineptitude I would like to have some of it. 

Q. (By Mr. Reyman) You said the notice indicating a 
wage increase was posted the next day and that some of 
the men or many men assumed like you did— A. Yes. 

Q. —that the wage increase was granted because the 
cards were handed out? A. That is right. 

Q. My question now is this: in your conversations there 
in the plant did you find that any of the employees 

262 had assumed that the union had come in to organize 
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because they found out a wage increase was about to 
be granted and they might possibly capitalize on it? 

Mr. Rotolo: Now, Mr. Examiner, I will object to that 
question. There are no facts— 

Trial Examiner Denham: Well, it is as much a fact on 
one side as it is on the other. 

You may answer. 

A. I never heard any comments made along that line. 

Q. (By Mr. Reyman) That is all you know about it, you 
saw cards passed out and you saw the wage increase notice 
posted and you got the assumption, is that right ? A. That 
is right, and that was the practice after that, that the only 
way for the boys to get a raise was to send the CIO down 
this time. 

That was the exact words we used. 

Q. The CIO has not been in yet? A. I beg your pardon? 

Q. The CIO has not been in yet? A. No. 

Q. I guess Mr. Isard has taken care of that situation. 

Mr. Isard: I object. 

Q. (By Mr. Reyman) I just want to ask you about one 
more thing. 

Your conversation with Mr. Thorne— 

263 A. Yes, sir. 

Q. How long have you known Mr. Thorne? A. 
Well, this Christmas I will be there three years, all but six 
months of the three years, plus the three months to make 
up the three years I am there. 

Q. Mr. Thorne is a maintenance man in the finishing de¬ 
partment, is that correct? A. Mr. Thorne worked on 
winders. Well, that may be— 

Q. That is right? A. That is the finishing department. 

Q. He is under Mr. Dixon, is that correct? That is, Mr. 
Dixon is foreman of that department? A. Mr. Dixon is 
the head of that department, that is right. 

Q. Do you know whether or not Mr. Thorne has anyone 
under his immediate supervision? A. There is a hypotheti¬ 
cal point to be brought out there. If anyone else does 
go in there Mr. Thorne is going to be over that man. If 
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Schweitzer should expand its force and they get 100, that 
number will come under him. 

Q. That does not answer my question. Are there any 
employees there now that come under Mr. Thorne? A. No, 
they have no need for them; he is all alone there now. 

Q. He is all alone? A. That is right. 

264 Q. That conversation I think you said was held in 
the locker room? A. That is right. 

Q. During the time of the conversion from oil to coal? 
A. That is right. 

Q. And that was some time in the spring, probably April 
or May, somewhere along there, prior to the election? A. 
That is right. 

Q. And prior to the Board’s hearing? A. That is right. 
Q. The first hearing that was had in connection with the 
election? A. Well, it w T as even before that, yes. 

Q. Yes. It was before that? A. Yes. 

Q. Did Mr. Thorne hold very decided views in connection 
with union organization, and did he express them to you 
during the course of this or any other conversation you may 
have had with him? A. Well, after the first conversation 
w r e never had any conversation about union activities. 

Q. You exhausted the subject in that conversation there? 
A. Yes. 

Q. Did you meet with Mr. Thorne outside of work? 

265 Did you know him outside of work? A. No, sir. 

Q. Just in the plant? A. That is right. 

Q. Have you had conversations in the past with Mr. 
Thorne on other subjects besides union organization? A. 
None, sir; just an occasional hello and good-bye. 

Q. You are in different departments? A. That is right. 
Q. On this particular day however you happened to meet 
in the locker room? A. That is right. 

Q. W r as there anyone else there? A. There were several 
more in the winding department there. 

Q. Did they join in this general discussion? A. No, but 
you could see they had taken their sides; some were in¬ 
clined to follow toward me, and there were others following 
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toward Mr. Thorne, but no one expressed that, but you 
could see that on their faces. 

Q. Were they near enough to hear you talking to Mr. 
Thorne? A. They could have been, they were standing by 
the door; they could have heard. 

Q. It was pretty loud conversation? A. Yes. 

266 Q. Were they paying attention to what you two 
were talking about? A. I imagine they were, sir. 

Q. You don’t mean to say it was a heated argument? A. 
No. You see, I have a -way of speaking, that I get excited 
so as to bring about such things. 

Q. You are emphatic? A. Yes. 

Q. In connection with your point? A. More or less I do 
so by bringing up the barometer. 

Q. At any rate, you and Mr. Thorne had a very interest¬ 
ing discussion there, and will you tell us as nearly as you 
can the first thing that was said and vrho said it, whether 
you or Mr. Thorne or someone else who brought about this 
subject of the union organization in the locker room that 
day? A. I walked in. 

Q. Yes? A. And they were there. 

Q. Yes, including Mr. Thorne? A. Mr. Thorne was there 
too. 

Q. Yes? A. He asked me how the union was coming 
along. 

Q. Yes. A. I said, “Not bad, Al.” 

267 Q. A friendly conversation? A. Oh, yes, because 
I play a waiting game; I knew he had something else 

to say. 

Q. Yes. A. He says, “Listen, what do you fellows expect 
to get out of that union?” 

I said, “Some things that we are not getting now. For 
instance,” and just so I might be able to win another mem¬ 
ber or so, I did raise up a little bit and then I knew they 
were listening, and then I went on to explain what I thought 
the union would give us, that we were not looking for a pot 
of gold; we were looking for things we did not have down 
there. 




Mr. Thorne heard me and he spun around and he says, 
“Look what Schweitzer is giving us,” and he went on peel¬ 
ing them off on his fingers; he was more up on the stuff 
than I was, that is, what we were getting. 

He says, “Aren’t you afraid we are going to lose them?” 

I says, “As an individual, if Mr. Schweitzer does take 
that attitude that because of collective bargaining and the 
A. F. of L. intervening here, if he does want to take those 
things away from us, all right, but I don’t think Mr. 
Schweitzer would stoop to such a level as to take those 
things awav from the men because of the A. F. of L. inter- 
vention; and furthermore, I want to know how you 

268 know he would do such a thing.” 

He says, “Well, you can never tell.” He says, 
“You know when a man is burned he is liable to do most 
anything.” 

Q. He was pessimistic too? A. Yes. 

Q. That was the general discussion you had with Mr. 
Thorne in the locker room in the presence of several other 
employees? A. Yes. 

Q. Prior to the election which was held— A. On July 23. 

Mr. Rotolo: July 23. 

Q. (By Mr. Reyman) July 23, 1943, during the week 
preceding that did you engage in any campaign? A. I was 
on my vacation, sir. 

Q. You were not there? A. No, sir. 

Mr. Reyman: I think that is all. 

Mr. Rotolo: One question, Mr. La Salle. 

Redirect Examination 

Q. (By Mr. Rotolo) At the time Mr. Mulherin discussed 
this problem at the meeting and later in the tavern with 
you and other employees present, I believe you testified on 
direct examination he stated—and if I am wrong, you may 
correct me—that he told Mr. Schweitzer that he 

269 would let him know whether he still would stay out 
of the union or not. 
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Did he say that? A. Well, just that you refresh my mind 
on that, because Mr. Schweitzer said to Mr. Mulherin—this 
is what Mr. Mulherin said that Mr. Schweitzer said to 
him,—“Now, what do you think about the union,” and he 
told Mr. Schweitzer, “To give me a couple of weeks to 
think it over.” 

That was where the couple of weeks was brought up. 

That was one of the things he said at the table in this 
tavern, instead of where the meeting was held. 

This was in a back room; that was the only available 
place that was close to the mill. 

Q. His explanation was that he had to do something, is 
that right? A. The union had to do something in a couple 
of weeks because he gave Mr. Schweitzer a couple of weeks 
to decide. 

Mr. Rotolo: All right. That is all. 

Mr. Reyman: I have no further questions. 

Trial Examiner Denham: There is one matter, Mr. La 
Salle, just a little casual remark that you made and I was 
wondering what you mean by it. 

Mr. Reyman was examining you on your attitude toward 
the union organization at first and you said you were secre¬ 
tive about it, and in substance you said at that time 
270 you did not know management’s attitude but later 
you learned that they did not hold anything against 
you for it, that it was water over the dam. 

What were you talking about? 

The Witness: That was more or less the time fixation, 
this was after the election that management spoke to me 
and to someone else, “We don’t know what you fellows 
think, we won’t hold anything against you because of union 
activities.” 

Trial Examiner Denham: I see. That is all. 

The Witness: If the men were impressed to such a case. 

Trial Examiner Denham: That is all. 

Mr. Rotolo: I have nothing further. 

Trial Examiner Denham: You are excused. 

(Witness excused.) 
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Mr. Rotolo: Mr. Examiner, may we have a few minutes’ 
recess ? 

Trial Examiner Denham: Yes. We will recess for five 
minutes. 

(Short recess.) 

Trial Examiner Denham: We will proceed. 

Mr. Rotolo: Mr. Lozauskas. 

Tony Louzauskas was called as a witness by and in be¬ 
half of the National Labor Relations Board and, 

271 having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

Q. (By Mr. Rotolo) Mr. Lozauskas, will you state your 
full name and address, please? A. Tony Lozauskas, 149 
Ripley Place, Elizabeth, New Jersey. 

Q. Are you employed by the Peter J. Schweitzer Com¬ 
pany? A. I am. 

Q. What type of work do you do at the plant? A. Right 
now I am working in the shipping; I am classed as in the 
finishing room on the card. 

Q. When did you begin to work with the company? A. 
Either April or May, 1941. 

Q. Who is the foreman in your department? A. Mr. 
Denmar Dixon. 

Q. How long has he been your foreman? A. Since I 
have been in there. 

Q. Did you sign an application for membership card to 
the A. F. of L. in January, 1943? A. I have. 

Q. Shortly after you signed the card do you recall having 
a conversation with Mr. Dixon concerning the union? A. 
Yes. I was at my work and he come up to me and says, 
“I hear there is a union flying around. Did you sign up?” 
I says, “Well, when I am where there is a union, 

272 I was always a union man.” 

He says, “What do you expect to gain by the 

union?” 
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I says, “Look, between me and you it is a man’s privi¬ 
lege for protection, it is a man’s privilege to join a union”; 
I said, “that is a privilege we have.” 

He says, “What do you expect to gain by it?” 

I says, “Seniority and security too. When somebody 
wants to fire somebody they have got to have good reason 
and not just come up and get fired,” and so he walked 
away, and later on in the day he comes back to me and he 
says, “Well, you are liable to lose your hospitalization, 
insurance and everything else, the benefits we have here.” 

I says, “Look, as far as insurance, -we have to have in¬ 
surance even if we have to pay for it.” 

Q. You say that was later on in the day? A. That was 
later on in the day. 

Q. How long after you had signed the card would you 
say these conversations took place, approximately? A. It 
was before the first meeting. 

Q. Just before the first meeting? A. Yes. I don’t know 
what day it was; I know it was before the first meeting. 

Q. The card in evidence here shows the first meeting as 
having taken place—A. In March. 

273 Q. In March? A. That is right. 

Q. Would you say it was around that time? A. 
It was in March, some time in March. 

Q. Do you recall about the same time having a conversa¬ 
tion with John Piccorillo concerning the union? A. Yes. 
He come around there; he is there first with Mr. Dixon, 
when he talk to me. They sort of walked away. 

Q. You say he was present? A. When Mr. Dixon come 
to me first about the union? 

Q. When he had the first conversation with you? A. 
That is right, he was; then they left and then Mr. Dixon 
come back and a little later Piccirillo come around. 

Q. What did he say? A. I told him the same thing; I 
says, “As far as insurance, we will have to pay for it as 
we have to have it”; I says, “If he takes it away, we have 
to have it and we have to pay for it.” 
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That put him out of place; he didn’t even talk to me any¬ 
more about it. 

Q. You did not have any conversation with the foreman 
after that? A. No, they didn’t bother me any more. 

Mr. Rotolo: That is all. 

Mr. Reyman: Is that all? 

Mr. Rotolo: That is all. 

274 Cross Examination 

Q. (By Mr. Reyman) Relate your conversation with Mr. 
Piccirillo, Mr. Lozauskas. A. Well, he come up to me and 
he says, “What do you want to get the union in for?” 

I says, “Listen, I worked before where there was 
unions”; I says, “Wherever there is a union, I am a union 
man.” 

He says, “You are liable to lose the benefits you have 
here.” 

So I says, “As far as losing them, as far as losing insur¬ 
ance, we have to have insurance, even if we have to pay 
for it”, and so he walked away then. 

Q. That was the sum and substance of the conversation? 
A. That is right. I don’t do much talking, anyway. 

Q. You don’t what? A. I don’t do much talking with 
the fellows down there, anyway. 

Q. Why not? A. Well, when I work, I work; when I 
want to talk, I know where to talk. 

Q. During the course of that conversation with Mr. 
Piccirillo, did you talk of anything other than union bene¬ 
fits? A. No. 

Q. Other than union benefits, nothing? A. Nothing else 
besides that, that was all we talked about. 

275 Q. Just an interchange of conversation? A. Yes, 
sir. 

Q. Is that right? A. That is right. 

Q. Were you working at the time? A. I was working at 
the time. 
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Q. What was Mr. Piccirillo doing? A. Well, I don’t 
know; he come down to me; I don’t know what he was 
doing. 

He was inspector at the time, and inspected cigarette 
paper; so he come over. 

Q. Was there anyone else around there at the same time? 
A. I couldn’t tell you now. I don’t think there was any¬ 
body there. 

Q. When you say he came down, what do you mean? A. 
He worked further up the line; I worked near the door that 
goes out to the shipping platform. 

Q. In other words, you were on the same floor? A. In 
the same building. 

Q. In the same room? A. Yes, sir, one big room. 

Q. He walked over in your direction? A. That is right. 

Q. That is what you mean when you say he came down? 
A. That is right. 

276 Q. What time of day was it that you have the con¬ 
versation with Mr. Dixon with Mr. Piccirillo present? 
A. That was in the morning before lunch; I couldn’t tell 
you the exact time. 

Q. You were at work, though? A. That is right, I was 
working. 

Q. What else was said besides any comment by anyone 
in connection with union benefits? Was anything said by 
Mr. Dixon about your work? A. No, he didn’t mention 
nothing about my w’ork. 

Q. What was his attitude when he spoke? Was it pleas¬ 
ant? A. Well, he always talks— 

Q. What is that? A. He always talked the same way. 

Q. Quiet? A. Even, the same way. The same way as 
when he comes over to tell me about work or something. 

Q. You are quite sure that nothing else was said? A. 
Nothing else was said. 

Q. If I get your testimony correctly, Mr. Dixon and Mr. 
Piccirillo approached you in the morning? A. That is 
right. 
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Q. And Mr. Dixon,—Mr. Dixon said, “What do you ex¬ 
pect to gain by joining the union?” A. No, he says, “I 
hear there is a union flying around;” he says, “Did you 
sign a card?” 

277 Q. Yes? A. I says, “Wherever there is a union, 
I am a union man.” 

Q. I see. A. That was the way it started. 

Q. Anything else? A. He says, “What do you expect 
to gain by the union?” 

I says, “After all, seniority and security;” I says, 
“Look, if you call up, if a chance comes up for me to ad¬ 
vance, I don’t want to get pushed around and somebody 
else come in after me and push him up ahead.” 

Then he walked away. 

Then I says, “It is a man’s privilege to join the union if 
he wants to.” 

Q. He said that, or did you say that? A. I said that to 
him, that it is a man’s privilege to join the union if he 
wants to. 

Q. What was that part of the conversation you men¬ 
tioned before about security? A. He told me, “What do 
you expect to gain by the union?” 

Q. Yes? A. I told him security and seniority. 

Q. You related the conversation of the matter of the 
seniority. 

WTiat was it about the security? A. Well, I hear about 
places, if a guy wants to get fired, he gets fired, and 

278 that it all there is to it. 

This way, I told him, they would have to have a 
good reason to fire him. That was my view. 

Q. Do you know anyone that was fired at the Peter J. 
Schweitzer Company without reason? A. Well, I don’t 
know about that. I heard of guys being fired; I didn’t see 
them get fired. 

Q. You just heard some of them were fired? A. Yes, sir. 

Q. You assumed some of them were fired without good 
reason? A. That’s right. 
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Q. You figured if there was a union there— A. They 
would have to have a good reason. 

Q. You would have the customary grievance procedure? 
A. That is right. 

Q. You had no intimation that you would be fired? A. 
No. I figured if my work wasn’t satisfactory, they could 
let me go. 

Q. So there wasn’t really any significance to this dis¬ 
cussion in connection with your general reason for joining 
the union? A. That is right. 

Q. Did you feel that Mr. Dixon intended to intimidate 
you in any way? A. No; I felt he always talked to me in 
a nice way; he was trying to point out his point of 
279 view. 

Q. In other words, you felt that Mr. Dixon was 
just giving you his personal opinion? A. Yes, sir, that was 
what I figured he was telling me. 

Q. You did not feel he was giving you the opinion of Mr. 
Dixon as a foreman or as superintendent of that depart¬ 
ment? A. Well, the way he always talked, just like it was 
his opinion. I don’t know. 

Q. You did not get the impression he was speaking in his 
official capacity for the company? A. No, like a fellow 
worker, he was talking to me. 

Q. That is what I mean. A. That is what it sounded like. 

Mr. Reyman: I think that is all. No further questions. 

Mr. Rotolo: That is all. 

Trial Examiner Denham: You may be excused. 

(Witness excused.) 

Mr. Rotolo: The Board rests, Mr. Examiner. 

Well, there is one other matter, Mr. Examiner. May I 
withdraw my statement? 

Trial Examiner Denham: Yes, sir. 

Mr. Rotolo: I subpoenaed counsel for the company to 
produce certain telegrams that were dispatched by the com¬ 
pany at or about the time of the election. 

Mr. Reyman: Yes. 

Mr. Rotolo: Have you got copies of them? 


280 
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Mr. Reyman: Yes. 

We sent an identical telegram to each one of the names 
on there. 

Mr. Rotolo: All right. I think we can use this by stipu¬ 
lation. 

Would you make a statement on that? Those are the 
people you notified, and that is a copy of the telegram? 

Mr. Reyman: Counsel for the Board has subpoenaed, 
and I understand, wishes to offer in evidence, a copy of a 
telegram sent to nine employees of Peter Schweitzer, Inc., 
on or about July 21st, 1943. 

I have an original carbon copy of the instructions to the 
Western Union Telegraph Company, on a Western Union 
blank, listing each one of these names, and the contents of 
the telegrams were identical, and we assume it was sent 
by the Western Union Telegraph Company and received by 
each of the employees named there. 

The names of the employees appearing on the telegram 
were the names of employees who, at that time, were on 
vacation, and who would have been on vacation on the day 
of election, that is, July 23rd, 1943. 

Trial Examiner Denham: Let’s have this marked 
Board’s Exhibit 9 for identification. 

(Thereupon the document above referred to was marked 
Board’s Exhibit No. 9 for identification.) 

281 Mr. Reyman: Now, you will notice regarding the 
telegram to Thomas 0. Jones, the Western Union 
Telegraph Company advised the company that Jones had 
moved from the above address. 

Mr. Rotolo: May I inquire, Mr. Reyman, if you know, 
or Mr. Schweitzer— 

Mr. Reyman: I can clear that up. 

Another address was forwarded for Mr. Jones, and 
another telegram sent to him at the second address, as I 
understand it, which is the pencil address on the notice 
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from the Western Union, so that the ten telegrams were 
sent to nine employees, the first telegram to Mr. Jones 
not being received. 

Mr. Kotolo: May I inquire with reference to Mr. Jones, 
I heard reference made, Mr. Mintz made reference to a 
certain person called Jones who was foreman of the fin¬ 
ishing department. 

Mr. Schweitzer: That was Robert Jones in the finishing 
department. This is Tom Jones. 

Mr. Reyman: If Mr. Rotolo is interested, Mr. Exami¬ 
ner, his subpoena duces tecum calls for the cost of the tele¬ 
gram, and I have jotted it down on the face in pencil. 

Triel Examiner Denham: The cost of mailing? 

Mr. Rotolo: The cost of the telegram. 

Trial Examiner Denham: I don’t think that is ma¬ 
terial. 

Let’s have this marked Board’s Exhibit 10. 

(Thereupon the document above referred to was marked 
Board’s Exhibit No. 10 for identification.) 

2S2 Trial Examiner Denham: Board’s Exhibits 9 and 
10 will be admitted. 

(Thereupon the documents previously marked Board’s 
Exhibits Nos. 9 and 10 for identification, were received in 
evidence.) 

Mr. Rotolo: That is all. 

Trial Examiner Denham: Is that all for the Board, Mr. 
Rotolo? 

Mr. Rotolo: Yes, sir. The Board rests. 

Trial Examiner Denham: Will you be prepared to re¬ 
sume after the lunch recess, Mr. Reyman? 

Mr. Reyman: Yes, sir. 

Trial Examiner Denham: We will be in recess until 1:45 
o’clock. 

(Whereupon, at 12:35 o’clock p. m., the hearing was re¬ 
cessed until 1:45 o’clock p. m.) 
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283 Afternoon Session 

(Whereupon the hearing was resumed, pursuant to recess 
at 2:00 p. m.) 

Trial Examiner Denham: Proceed. 

Mr. Reyman: Mr. Isard, may I call upon you to take 
the stand. 

Samuel R. Isard, a witness called by and on behalf of the 
Respondent, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. Reyman) Will you give the reporter your 
name and address. A. Samuel R. Isard, 972 Broad Street, 
Newark. 

Q. Mr. Isard, you are representative in charge of the 
American Federation of Labor activities in this district, 
is that right ? A. That is right. 

Q. And your office is where? A. Room 805, 972 Broad 
Street, Newark, New Jersey. 

Q. Generally speaking I think you were in charge of the 
Federation’s interests in the organizational activities at 
the Peter J. Schweitzer, Inc., during this year, during the 
time we discussed, subsequent to January, 1943? A. That 
is right. 

Q. And during those times you spoke to Mr. La 

284 Salle and Mr. Peacock and other employees who are 
interested in the activities? A. That’s right. 

Q. Did you, just prior to the election conducted by the 
Board on July 23rd have prepared under your direction 
any literature in connection with the coming election? A. 
Yes, I prepared a circular and sent it down to be distrib¬ 
uted, I believe the day before the election. 

Q. I show you a paper headed “Attention! Peter J. 
Schweitzer, Inc. Employees” and ask you if that is the 
circular to which you refer? A. That is the circular. 

Q. Or a copy of it? A. That’s right. 

Mr. Reyman: I offer it in evidence. 
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Trial Examiner Denham: Is there any objection? 

Mr. Rotolo: No objection. 

Trial Examiner Denham: Then it will be marked as Re¬ 
spondent’s Exhibit No. 1 in evidence. 

(The document above-referred to was marked Respond¬ 
ent’s Exhibit No. 1 and received in evidence.) 

Mr. Reyman: That is all. 

Mr. Rotolo: No questions. 

The Witness: Any questions, Mr. Chairman? 

Trial Examiner Denham: No. 

285 (Witness excused.) 

Trial Examiner Denham: Call your next witness. 
Mr. Reyman: Mr. Dixon. 

Denmar Dixon, a witness called by and on behalf of the 
Respondent, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. Reyman) Give your name and address, please. 
A. Denmar Dixon, 109 Brightview Drive, Union, New Jer¬ 
sey. 

Q. You are employed by the Peter J. Schweitzer Com¬ 
pany? A. Yes, sir. 

Q. What is your present position? A. I am foreman of 
the shipping and finishing department. 

Q. How long have you occupied that position with this 
firm? A. I was foreman of the shipping department for 
about seven or eight years and foreman of the finishing 
department since March 22nd of this year. 

Q. From March 22nd down to the present time you are 
in general charge of the department? A. That’s right. 

Q. Who is your immediate superior? A. Mr. Mintz. 

Q. What is Mr. Mintz’s official title? A. He is the plant 
manager at Elizabeth. 

286 Q. Going down in the supervisory scale, who are 
your subordinates in supervisory positions with the 

right to hire and fire employees and recommend some hir¬ 
ing and firing or disciplining of employees if there are 
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any such? A. I have no one under me who has that au¬ 
thority. 

Q. Referring to Mr. Thorne w’hose name has been men¬ 
tioned here, will you describe for the Trial Examiner just 
what Mr. Thorne’s duties are at the plant? A. Mr. Thorne 
is a mechanic and his job is to keep all Winders in running 
condition at all times. That is all his duties include. 

Q. That is the sum and substance of his duties? A. That 
is correct. 

Q. And he has no persons working under him at any¬ 
time? A. No, he has not. 

Q. In connection w T ith Mr. Piccirillo, is he in your depart¬ 
ment? A. Yes, he is. 

Q. A subordinate to you? A. That is right. 

Q. Mr. Piccirillo exercises supervisory functions in that 
department? A. No, he does not. 

Q. Will you describe just what his duties are. A. His 
duties are to inspect paper after it comes off the 
287 Winders and see that there isn’t any paper with any 
defects that goes out to customers. In other words, 
all paper that comes out of my department, he inspects. 

Q. Is that a one man job or is there someone else doing 
some of that vrork, similar work? A. Well, there is one 
other girl that has the same functions he has there. 

Q. Does he have direct authority over that one girl? A. 
No, I vrould say that Mr. Piccirillo broke this young lady 
in and the only authority he ever had over her was in de¬ 
scribing defects and telling her, in other w'ords, showing 
her what defects should be rejected, paper that should be 
rejected and so on and so forth. 

Q. You were here this morning and heard the testimony 
of Mr. Lozanskas? A. Yes. 

Q. During the course of Mr. Lozanskas’ testimony he 
testified as to a conversation had with you on some morn¬ 
ing shortly after—well, sometime earlier in the year, do 
vou recall that conversation? A. Yes, I do. 
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Q. Can you say that Mr. Lozanskas’ recollections of the 
conversation was more or less accurate? A. Well, it was 
pretty accurate, I should say. There is one thing that I 
might add, I had heard that the union cards had been 

288 distributed, I believe the day before, I am not sure 
about the dates and my motive in asking Mr. Lozans- 

kas was just trying to find out for my own information as 
to whether they were or were not. 

Q. In other words, you asked a question to satisfy your 
personal curiosity, is that a fair statement? A. That’s 
right. 

Q. Subsequent to talking to Mr. Lozanskas, did you re¬ 
port that conversation to Mr. Mintz or Mr. Schweitzer? 
A. No. 

Q. Did you have any purpose other than to satisfy your 
own curiosity in mentioning the subject to Mr. Lozanskas? 
A. No, I did not. 

Q. Were you here yesterday when Miss Mazur, Stella 
Mazur mentioned a conversation she had with you? A. Yes. 

Q. Do you remember the conversation that she referred 
to? A. I am afraid I don’t remember it very clearly. I 
had occasion to talk with people who work for me every 
day and as far as remembering word for word conversa¬ 
tions, I don’t remember. 

Q. Was she correct in saying that the subject of the 
union benefits, or whatever it was, was mentioned during 
the course of the ordinary casual conversation with you? 
A. I have no recollection of any conversation with 

289 anyone in regard to the benefits. 

Q. Well, whatever it was you were talking about? 
A. No. I don’t remember it. 

Mr. Reyman: I think that is all. 

Trial Examiner Denham: Mr. Rotolo? 

Cross Examination 

Q. (By Mr. Rotolo: You would not say that you did not 
discuss the matter of the benefits with any of the employees 
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in the department, in your department? A. I have dis¬ 
cussed the matter of benefits with a lot of the employees in 
my department. 

Q. You say you don’t recollect in your conversation with 
Miss Mazur that you mentioned anything about the benefits, 
you say you don’t recollect or do you say that you did not? 
A. I say that I don’t recollect of having any conversation 
with Miss Mazur in regard to comparing the benefits of the 
union, or anything of that order. I had talked about bene¬ 
fits to a lot of the people who worked for me. 

Q. And you don’t recollect the conversation with Miss 
Mazur, but you do recollect that you did discuss the matter 
of the insurance benefits with other employees in your de¬ 
partment? A. I had occasion to explain that practically 
every day to someone, what the benefits were, and so on. 

Q. You mean, employees came up and asked you 
290 for an explanation of how the insurance benefits 
operated? A. Not only that, but hospitalization and 
what they are entitled to, in other words, what they and 
their families are entitled to under those benefits. 

Q. So far as Mr. Thorne is concerned, Mr. Mintz did men¬ 
tion in his testimony that there are occasions when Thorne 
handles all the work in the winding room. Would he do 
the repairs or mechanical work? A. Yes. 

Q. Do you know that on those occasions Mr. Thorne 
guides the work and shows these men what to do, do you 
know whether that takes place? A. No, Mr. Thorne takes 
care of the mechanical end of the machine. We have occa¬ 
sions to have electricians come in to fix motors or some¬ 
thing like that which he has no jurisdiction over whatso¬ 
ever. He is not an electrician. Other times when there 
are jobs that he cannot handle, then he comes to me and 
I request Mr. Gartner, the chief maintenance man there, 
for additional help, but there is no question of who is super¬ 
vising one or the other, they work together more or less. 

Q. But in the course of the work that is performed when 
these men are in that room, he does give them orders of 
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what is to be done and what type of machinery is to be em¬ 
ployed in the repairs and so forth; is that not so? 

291 A. Mr. Thorne tells me what has to be done and I 
explain that to Mr. Gartner when I ask for help. 

Q. I understand that, but in the actual mechanics of the 
repair of these machines or in the overhauling, whatever 
else is to be done at the time, the men are placed at his dis¬ 
posal in the winding room under his direction and control? 
A. They are not, no. 

Q. Who would give them the immediate orders on the 
performance of the work? A. Either Mr. Gartner or Mr. 
Murphy. 

Q. Either Mr. Gartner or Mr. Murphy? A. That’s right. 

Q. And that happens on any and all occasions when men 
are brought in from the other departments, the regular 
maintenance department to do work in the winding room, 
is that right? A. That is correct. 

Q. As far as Piccirillo is concerned, you say he has 
charge of training the girl that is under his supervision, is 
that right ? A. He trains the young lady who is his helper 
and who works with him. 

Q. In the course of his training he gives her directions in 
her work and tells her what to do, is that right? A. He 
broke her in on the job and explained the defects in 

292 the paper to her, what to look for. 

Mr. Rotolo: No further questions. 

Mr. Reyman: I have one question which I should have 
asked on direct examination which I would ask with the 
Trial Examiner’s permission, if I may? 

Trial Examiner Denham: Proceed. 

Re-direct Examination 

Q. (By Mr. Reyman) Have you at any time, Mr. Dixon, 
received instruction from Mr. Mintz or Mr. Schweitzer in 
connection with discussing union matters with employees 
under your supervision? A. Yes, I did. I received in¬ 
struction from Mr. Mintz that I was not to discuss unions 
with any of the people in my department. 
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Q. When were those instructions given to you, do you 
recall? A. No, I am afraid I don’t. I believe it was after 
the first meeting, but I am not sure. 

Q. After the first meeting, that would fix it some time in 
March? A. Yes. 

Mr. Reyman: That is all. 

Re-cross Examination 

Q. (By Mr. Rotolo) You did know about the union 

293 movement before the first meeting, did you not? A. 

Yes, I did. 

Mr. Rotolo: That is all. 

Trial Examiner Denham: Mr. Dixon, in connection with 
this conversation which Miss Mazur testified to, I under¬ 
stand you to say you have no recollection of that conversa¬ 
tion having taken place at all? 

The Witness: No, I don’t, I don’t remember it. 

Trial Examiner Denham: Do you recall Miss Mazur’s 
testimony clearly? 

The Witness: Yes, I do. 

Trial Examiner Denham: Would you like to read it and 
see if it refreshes your memory? 

The Witness: I would. 

Trial Examiner Denham: I will show you page 145 of 
the record, the first eight lines on that page which are Miss 
Mazur’s testimony on that subject. Just read the first 
eight lines, or take the page just ahead of it, page 144, and 
read the questions that immediately precede it. 

The Witness: I remember that quite clearly. 

Trial Examiner Denham: You do remember the conver¬ 
sation? 

The Witness: No, I remember her testimony. 

Trial Examiner Denham: Oh, I see, but that still does 
not refresh your recollection? 

The Witness: No, sir. 

294 Trial Examiner Denham: Anything further? 

Mr. Rotolo: That is all. 

Mr. Revman: That is all. 
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(Witness excused.) 

Mr. Reyman: Mr. Mintz. 

George Mintz, a witness called by and on behalf of the 
Respondent, having been previously sworn, resumed the 
stand and testified further as follows: 

Trial Examiner Denham: You have been sworn previ¬ 
ously, Mr. Mintz? 

The Witness: Yes. 

Direct Examination 

Q. (By Mr. Reyman) Mr. Mintz, with reference to 
Thorne and Piccirillo, was there any time when the question 
of whether or not either one or both of these two men was 
in a supervisory or administrative or executive capacity 
brought up by any agency of the government? A. Yes, 
there was. 

Q. And what was that agency of the government? A. 
That was the Wages and Hours Division of the Department 
of Labor. 

Q. And when was the question raised? A. My recollec¬ 
tion is not very clear on the point, but I should say it was 
probably four or five months ago at least. 

295 Q. Tell us in substance what the question was and 
how it was resolved. 

Mr. Rotolo: Mr. Examiner, I don’t know what the point 
of counsel is just yet. I would object to any discussion as 
to the status of these men at some other place and some 
other time as being binding on the Board or any of the 
agents involved in this proceeding. 

Mr. Reyman: I will withdraw the question and restate it. 

Trial Examiner Denham: Very well. 

Q. (By Mr. Reyman) As a result of the question having 
been raised concerning the status of these men, did you 
change their rates of pay? A. Yes, they have been put on 
a basis whereby they receive time and a half for overtime, 
that is over forty hours. 
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Q. Prior to your discussion with the representative of the 
Wages and Hours Division, how has their pay been com¬ 
puted? A. They had been on a weekly salary. 

Q. So that subsequently and as a result of the matter 
being taken up by the Wages and Hours Division, they were 
put on an hourly basis and paid time and a half for all 
hours worked over forty hours a week? A. That is cor¬ 
rect. 

Q. As a consequence of this matter having been 

296 considered by the Wages and Hours Division, was 
the company required to make payment of any kind 

to either Thorne or Piccirillo or both, of back wages? A. 
Yes. 

Mr. Kotolo: Now, Mr. Examiner, I do not like to object 
too strenuously or in a technical way, but I don’t see how 
the decision or the action before the Wages and Hours Divi¬ 
sion, changing the rates of pay or changing the method of 
payment of these employees, is material to the issue here 
as to whether at a particular time involved in this proceed¬ 
ing they were or w r ere not supervisory employees. Cer¬ 
tainly, whatever arrangements or whatever regulations may 
be in operation by the Wages and Hours Division or by 
the agent of that Division in an investigation of the prob¬ 
lem that may be involved, would not be binding on this 
agency, or the courts. 

Trial Examiner Denham: What is the purpose of this 
question ? 

Mr. Kevman: May it please the Examiner, the Wages 
and Hours Division and the administrator of the Wages 
and Hours Division in charge of enforcement of the Fair 
Labor Standards Act under Section 13 thereof provides 
certain exemptions with respect to payment of the minimum 
wages and overtime wages required generally under Sec¬ 
tions 6 and 7 of that Act, the administrator is given 

297 the power by the statute to define exactly adminis¬ 
trative and professional employees, any employee 

falling under the class of executive, administrative or pro- 
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fessional is exempt from the requirement of the statute 
with respect to minimum wages and overtime pay. 

The purpose of this inquiry is to show that an agent, a 
representative of the administrator of that agency investi¬ 
gated the status of Thorne and Piccirillo and found this 
employer was violating with respect to that because the 
employer was paying them as though they were exempt, 
whereas they were not exempt and were entitled to overtime 
pay and were not executive, administrative or professional; 
that they were production employees and came within the 
requirements of Sections 6 and 7 of the Act. Furthermore, 
they have the force of law and it is binding on the National 
Labor Relations Board and all agencies of the government 
and this Board is required by statute to take judicial no¬ 
tice of Federal statutes and regulations of administrative 
offices. 

Trial Examiner Denham: Well, I don’t think I can go 
along with you that regulations of the Wages and Hours 
administrator being binding on the National Labor Rela¬ 
tions Board on the status of a person so far as the applica¬ 
tion of the National Labor Relations Act is concerned. In 
fact, if the Wages and Hours administrator made a 
298 finding that certain men came within the non-exempt 
group of the Wages and Hours Act, that does not 
necessarily mean those same men may not occupy a posi¬ 
tion in the heirarchy of this company which would lead to 
the company being responsible for whatever they might 
do in violation of the Act, if they did it in violation of the 
Act. 

I think the objection is well taken. I can see no point 
or purpose in this line. I will hear an offer of proof from 
you on it if you want to, and if you have any matter that 
you want to submit on it, we will hear it and put it in the 
record as a rejected exhibit, or if you have anything to offer 
which will show me that it has a pertinent bearing here. 

Mr. Reyman: My offer of proof is simply this: 
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I offer to prove by this witness that he as a result of 
the finding made officially by a representative of the ad¬ 
ministrator of the Wages and Hours Division was required 
to reclassify both Thorne and Piccirillo because they con¬ 
formed to the requirement, they fell within the definition 
governing those positions and that the regulations have the 
force and effect of law, the same regulations have been 
adopted by the War Labor Board, they are the law of the 
land, they are a guide as to what are and w T hat are not 
executive and administrative employees and I submit that 
as an offer of proof. 

299 Trial Examiner Denham: I shall have to reject 
the offer. I cannot see w r hat bearing it has in this 

particular matter. 

Mr. Reyman: That is all. 

Trial Examiner Denham: Mr. Rotolo? 

Mr. Rotolo: No questions. 

(Witness excused.) 

Mr. Reyman: Mr. Schweitzer, please. 

M. Peter Schweitzer, a witness called by and on behalf of 
the Respondent, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

Q. (By Mr. Reyman) Will you state your name, please? 
A. M. Peter Schweitzer. 

Q. What is your position with the company, Mr. Schweit¬ 
zer? A. I am secretary of the company in charge of the 
office, general office manager. 

Q. Under your charge are the employees earning rec¬ 
ords, the normal records kept in the usual course of busi¬ 
ness, under your general charge? A. That is correct. 

Q. Did you at my request bring with you the employee’s 
earning record of Joseph L. Mulherin? A. Yes, I did: 

Q. For the period of January 5, 1943 to June 29, 

300 1943? A. That is correct. 
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Q. And are his earnings together with the number 
of hours worked each week recorded on this record which 
you have produced? A. Yes, they are. 

Mr. Reyman: May I have that marked for identification? 

Trial Examiner Denham: It will be marked Respond¬ 
ent’s Exhibit 2 for identification. 

(The document above-referred to was marked Respond¬ 
ent’s Exhibit No. 2 for identification.) 

Q. (By Mr. Reyman) Referring to Respondent’s Ex¬ 
hibit 2 for identification can you say how the total number 
of hours worked each week comes to you, that is, in other 
words, what is the source of the information with respect 
to the hours worked each week? A. The time card is used 
by each man who is on an hourly basis and at the end of 
each week the time card is turned into the office where the 
computation is made. The computation is then again made 
on a bookkeeping machine and the time that his check is 
paid, at the time the check is prepared this sheet is also 
completed in a duplicate action by the machine. 

Q. And that is part of the permanent records of the of¬ 
fice? A. That is right. 

301 Mr. Reyman: I offer it in evidence. 

Q. (By Mr. Rotolo) Have you a regular ledger or 
payroll ledger in which the earnings of each employee is 
kept? A. Well, at the time that the payroll check is pre¬ 
pared the entry is made on each employee’s record card and 
also on a general sheet which contains the names of every 
employee in the mill who is being paid that week. In other 
words, there are three entries made at the same time by 
the bookkeeping machine. 

Q. How is this separate sheet kept, in a file or a book? 
A. Yes, all earning records are kept in the file. 

Mr. Rotolo: I don’t think this is competent testimony, 
Mr. Examiner. It is only a sheet of paper showing an 
earning record. They have permanent payroll books which 
are kept in conjunction with this document and I think all 
the permanent records should be here. 
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Q. (By Mr. Reyman) Is this a permanent record of the 
company ? A. This is a permanent record. 

Trial Examiner Denham: The objection will be over¬ 
ruled and it will be admitted. 

(The document above-referred to, heretofore marked Re¬ 
spondent’s Exhibit No. 2 for identification was received in 
evidence.) 

Mr. Reyman: In that connection, Mr. Examiner, I 

302 should like permission to substitute a photostatic 
copy of the exhibit. 

Trial Examiner Denham: That may be done. 

Q. (By Mr. Reyman) Do you have charge of those rec¬ 
ords which show loans made to employees from time to 
time, or gifts rather, and that sort of thing? A. They are 
kept under my supervision. 

Q. Did you at my request prepare a memorandum of loans 
made to Charles Lombardi? A. Yes, I did. 

Q. Will you explain the source of the information con¬ 
tained on the memorandum which you now hold in your 
hand? A. We keep a separate ledger particularly cover¬ 
ing loans to employees and payments made upon those 
loans. Each individual employee has his own sheet in the 
book, in other words. 

Q. And the memorandum which you hold there, you have 
prepared from the records? A. I took the entries from the 
permanent book, that is right. 

Q. Where is the permanent book kept? A. In our Eliza¬ 
beth office. 

Q. Will you refer to your memorandum that you pre¬ 
pared and state the amounts of loans, if any, and the 

303 dates made, to Charles Lombardi? A. I examined 
our records back to 1938 and find that in 1938 two 

loans were made to Lombardi, that is Charles Lombardi, 
one in February for $25.00 and one in March for $63.00. 

In 1939 a loan was made to Lombardi in March, of $30.00. 

In 1940 three loans were made, one in January for $22.00, 
one in July for $30.00, one in December for $50.00. 
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We show no record of any loans in 1941, and in 1942 two 
loans were made, one in March for $25.00, one in August 
for $25.00. 

In 1943 one loan was made in July for $50.00. 

Q. With respect to those loans, have some or all of them 
been repaid? A. Our records show that all loans have been 
repaid with the exception of the last, on the last loan he is 
making payments and has already $19.00, he is paying at 
the rate of two dollars a week. 

Q. And that is in accordance with his agreement? A. 
That is right. 

Mr. Reyman: I think that is all. 

Trial Examiner Denham: Mr. Rotolo? 

Mr. Rotolo: No questions. 

(Witness excused.) 

Mr. Reyman: Mr. Louis Schweitzer. 

304 Louis Schweitzer a witness called by and on behalf 
of the Respondent, having been previously sworn, re¬ 
sumed the stand and testified further as follows: 

Trial Examiner Denham: Mr. Schweitzer, you have been 
previously sworn? 

The Witness: Yes. 

Direct Examination 

Q. (By Mr. Reyman) Mr. Schweitzer, yesterday when 
you were testifying at the request of counsel for the Board, 
you made reference to your letter of July 21, 1943 to the 
employees which has been marked as Board’s Exhibit 6, 
and Mr. Rotolo seemed to feel somewhat surprised at your 
statement that you had prepared that letter. 

Do you as a practical matter keep yourself advised con¬ 
cerning the various laws and regulations of the government 
concerning the conduct of your business ? A. I do. 

Q. And were you at the time that letter was framed gen¬ 
erally familiar with the requirements of the National Labor 
Relations Act? A. I believe I was. 
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Q. And will you explain, if you can, just generally how 
long you have been cognizant of the provisions of 

305 that statute and what instructions, if any, you had 
given your subordinates in the organization concern¬ 
ing that act? A. You mean beginning with the union ac¬ 
tivities or previously? 

Q. No, I mean generally speaking, just what was your 
general knowledge concerning the statute and what instruc¬ 
tion, if any, did you issue in connection with it? A. My 
general knowledge—I presume you mean the Wagner Act? 

Q. That is right. A. My general knowledge is that the 
employer has no right to coerce— 

Q. Oh, I don’t mean that, Mr. Schweitzer, I mean this: 

How long have you been keeping yourself generally fa¬ 
miliar with the requirements of that statute? A. I should 
say practically since the inception of the Act. 

Q. Would it be fair to say you have kept yourself gen¬ 
erally advised concerning requirements of the Act and have 
followed generally the development in the courts and else¬ 
where? A. Yes, I believe it would be fair to say so. 

Q. So that when you framed the letter you had the gen¬ 
eral principles of the Act in mind ? A. That is right. 

306 Q. At any time after it came to your attention that 
there were organizational activities in your plant, did 

you take any precautions to warn your foremen or super¬ 
visory employees not to violate that statute? A. Yes, I did, 
when I first became aware of the union activity in the plant, 
which was immediately or within a day or two after the 
first meeting held by the union, I called Mr. Mintz and Mr. 
Gartner into my office and warned them that on no occasion 
were they to discuss anything in connection with union ac¬ 
tivity with employees. 

Q. You mention Mr. Gartner and Mr. Mintz. Did you 
speak to Mr. Dixon at any time about it? A. It is my recol¬ 
lection that I may have also told that to Mr. Dixon, but Mr. 
Mintz being in charge of the plant, I was more concerned 
with him passing the information on to the subordinates 
than I was myself. 


251 


Q. So far as you know, were your instructions in this re¬ 
gard observed? A. As far as I know they were. I tried 
to impress upon them the seriousness of what could occur 
if they did not follow such instructions. 

Q. Do you recall the testimony of Mr. Mulherin concern¬ 
ing his being called by you, I think you said in your office. 
He did not remember, he was vague about the date, 

307 but anyhow sometime last spring he said he was 
called up to your office and related what he remem¬ 
bered of the conversation there. 

Will you state your recollection of that conversation if 
one was held ? A. Do you want me to begin with something 
that occurred previously to the conversation or begin with 
the conversation? 

Trial Examiner Denham: Lay the background and lead 
up to it. 

The Witness: In the discussion in my office with Mr. 
Charles Gartner, I mentioned the fact that I was surprised 
that it had come to my attention that some of the employees 
thought that they could not see me; in other words, that 
they had something to take up and that I was not available 
and he mentioned that quite a few men in his own gang, as 
he called them, felt that way too. 

I said, “Well, how do you account for the fact that they 
have this opinion ?” 

He said, “I don’t know, I know it is not true,” he said, 
“but a lot of the fellows think they cannot see you.” 

I said, “The best thing to do is to get somebody up here 
who does not think he can see me and have a talk with me.” 

So he picked Mulherin and Mulherin came to the office 
and I had never met Mulherin before and I was glad 

308 he came up because I realized this fellow could have 
opinions that were improper, due to the fact that he 

hardly knew me. 

He came into the office and the first question I asked him 
was “Is it true you personally believe you could not see 
me?” He said, “That’s right.” I said, “Do you know 
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anybody in the organization that tried to see me that had 
been turned down?” 

He says, “No, I don’t know anybody personally, but that 
is what I hear around the plant.” 

I said, “But you don’t know anybody who claims he has 
tried to see me and was not able to do so?” 

He said, “No, I don’t.” 

I said, “Well, I want to impress upon you the fact that 
you can see me and any other employee in this company 
can see me at any time.” I said, “Are you in doubt about 
any other things concerning the policy of the company?” 

He said, “Well, I understood that you give anyone who 
has a child a present of fifty dollars.” 

I said, * * That is right. ’ ’ 

He said, “Well, there is a fellow in my gang who did not 
get it.” 

I said, “What is his name?” 

He gave me the fellow’s name, I don’t recollect what the 
name is now, and I sent for the records and saw on the 
record that this man had been given the fifty dollars. 
309 So I pointed it out to him and said, “I want you to 
go back and see this man and ask him why he told 
you he did not get the fifty dollars, and you come in and 
see me in a day or so and tell me what he has to say.” 

He said, “While I am in the office I would like to talk 
about my own w’orking conditions.” 

I said, “What about them?” 

He said, “We are on a forty hour week, up in my de¬ 
partment,” and he said, “if I am going to be on a forty 
hour week, I don’t want to be on shift work, I would rather 
be on the day gang who are working forty eight hours.” 

At the time he said that, I just took his word for it that 
he was working forty hours a week with no overtime. Later 
in checking the records I found out he had no reason to 
complain in that respect because he was putting in what 
averaged more than forty eight hours a week from the be¬ 
ginning of the year. 
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He said, “Why wouldn’t it be nice for the night mechanics 
to go on a forty eight hour shift?” 

I told him we would give it thought and see whether it 
could be worked out, although I did not believe it could, 
because it did not seem possible to work out a forty eight 
shift for those night mechanics, but we would give it some 
consideration. 

No discussion of the union took place whatsoever. 

310 There was no discussion between Mr. Mulherin and 
myself about the union, about union cards or any 

union activity. 

Q. Was anything mentioned about Mulherin’s rate of 
pay? A. No, nothing was mentioned at that time about his 
rate of pay. 

Q. Was his rate of pay or any question in connection with 
his rate of pay brought to your attention at any time? A. 
Not at that meeting, but it may have been previously or 
later on. There was a continual discussion about rates of 
pay of mechanics at that time because of the fact that 
mechanics were so much in demand that it was always a 
continuous struggle between getting them and somebody 
else taking them away from us. I don’t remember the par¬ 
ticular discussion but I know there was lots of discussion 
about mechanics’ rates of pay. 

Q. Mulherin said in effect that during this conversation 
you did not know anything about the benefit plan, is that 
true? A. Yes, I remember that part of the conversation, 
he mentioned the fact that the employees were confused 
about some of the insurances benefits and I more or less 
jokingly said, “I don’t blame them because I am a little 
bit confused myself,” and I believe there was one point he 
brought up in particular about the insurance that I could 
not answer at the moment and I said I would look it up and 
inform him later just what that particular provision 
meant. 

311 Q. Was Mr. Mintz there at the time? A. No, Mr. 
Mintz was not present at that meeting. 
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Q. Was anyone else there? A. Yes, Mr. Gartner. 

Q. Mr. Mintz was not there? A. No. 

Q. Coming down to the testimony of Mr. Lombardi, 
Charles Lombardi, Mr. Lombardi seemed to be unable to 
understand my questions concerning the amount loaned, 
yesterday, and it still is not clear to me. 

Do you recall, I don’t mean loans, I mean gifts, do you 
recall gifts made by the company through you to Lombardi 
and the occasion for it? A. Yes, I ordinarily would not 
remember gifts but there was a peculiar circumstance about 
that particular gift and that is why I happen to remember it. 

It was our practice up to, I think it is about a year or two 
ago, at which time we took out insurance which would en¬ 
able the wives of employees to go to hospitals and have the 
medical care, that is, wives about to have children, go to 
the hospital and having their medical expenses paid, but it 
was our custom before that time that if the wife of one of 
our employees had a baby, to make them a present of $50, 
and when this insurance went into effect we cut out the giv¬ 
ing of the $50 except in some cases, because the in- 
312 surance required 11 months, there was a technical 
clause in the insurance that required an employee to 
be present 11 months before his wife could have a baby and 
have it paid for by the insurance company. In those cases 
we have been giving $50 to the employees in order to help 
them out until the insurance covered their wives. 

The reason I mentioned that particular gift, because of 
what happened, somebody came in to me and I don’t think 
it was Lombardi, and told me his wife had a Caesarian op¬ 
eration and the cost was going to be greater than usual and 
I said in that case let’s give him another $50. 

That’s all there is to that story. 

Q. In that conversation I think Lombardi said something 
about you saying something to him about the distribution 
of union cards. Do you remember any mention of that? 
A. Yes, I do. This must have occurred shortly after the 
meeting also or around that time and someone told me that, 
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whether it was Mr. Mintz or not I don’t remember, that 
some of the employees were distributing these cards in the 
plant, in the finishing department. 

So when I heard that, it was my first intention to post a 
notice on the bulletin board that I did not want employees 
distributing union cards during working hours on plant 
property, but before I put such a notice up I thought I 
would check on it and see whether it was really 

313 going on or not. So I called Lombardi to the office 
because he was an old employee who had been there 

for quite a long time and I knew him better than anyone 
else in the department, and I asked him whether union cards 
were being distributed in his department of the plant, and 
he said yes. He did not say that he was distributing them; 
he simply said that they were being distributed in his de¬ 
partment by some fellow. He said, “I don’t know his 
name.” 

He was correct in his testimony when he said that noth¬ 
ing else was said about it, because that is exactly right, 
nothing else was said about it and that is where the conver¬ 
sation finished. 

Later on, after the conversation I decided that it was im* 
material to me whether cards were distributed in the plant 
or not and I did nothing about it. 

Q. You heard Mr. La Salle testify this morning in con¬ 
nection with some occurrence in the distribution of union 
cards by some unknown person at some vaguely defined 
time about a year and a half ago? A. Yes. 

Q. And Mr. La Salle said he saw on one day cards being 
distributed and the next day a wage increase notice was 
posted. 

Do you recall any incident in connection with that 

314 combination of circumstances? A. I faintly remem¬ 
ber Mr. Mintz telling me some time ago, and I cannot 

fix the date, about cards being distributed at night one day 
and disappearing in the morning, no sign of any cards in 
the morning, and that is all I know about the incident. 
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Q. Would it be some time around about a year and a half 
ago, do you know? A. It could very well be, I don’t re¬ 
member. 

Q. Can you state when any general raises, the dates any 
general wage increases were made within the past year? 
A. No, not without refreshing iny memory, I could not give 
the dates. 

Q. You were studying this memorandum a few moments 
ago? A. There was a wage increase on April 9, 1941, Au¬ 
gust 6,1941. You are talking about general wage increases? 

Q. Yes. A. January 1, 1942, September 16, 1942, and 
March 22, 1943, which was not strictly a wage increase but 
was some adjustment that we had requested from the War 
Labor Board and it was finally granted and given out to the 
employees at that time, March 22,1943. 

Q. That was an application for a voluntary wage increase 
made before the War Labor Board and approved? A. That 
is right. 

Trial Examiner Denham: Have the witness de- 
315 scribe the amounts of these various general wage in¬ 
creases. 

Mr. Reyman: I don’t think Mr. Schweitzer has the in¬ 
formation. 

The Witness: No, I don’t have all of it. I just happen 
to have the last three. December 19, 1941, there was an 
increase of 5 cents per hour for all employees working on 
an hourly basis. 

Trial Examiner Denham: That is December? 

The Witness: December 19. 

Trial Examiner Denham: You did not list that a little 
while ago. 

Mr. Rotolo: No. 

The Witness: Oh, I know why. There are two different 
dates there, one is the actual wage increase and one is when 
the notice was put up to the employees announcing it. 

Trial Examiner Denham: You listed one January 1, 
1942. 
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The Witness: January 1,1942. 

Trial Examiner Denham: That was 5 cents an hour? 

The Witness: That’s right, beginning with the first pay 
check in 1942, that is correct. 

The next one was the one that is dated here September 
16,1942. 

Trial Examiner Denham: How much was that? 

The Witness: 7 per cent increase. 

Trial Examiner Denham: To all employees ? 

316 The Witness: To all employees, yes. 

Trial Examiner Denham: And the March 22, 
1943, adjustment w T as what? 

The Witness: It was an adjustment due to the shift 
schedule change, we asked for something from the War 
Labor Board. We changed the shift of schedules which cut 
the time down about an hour and a quarter weekly and we 
asked the War Labor Board to allow’ us to give this time 
they w’ere losing back to the employees. 

Trial Examiner Denham: That is, to compensate them 
for lost time? 

The Witness: That’s right. What the amounts of the in¬ 
creases w’ere on the first two items I gave you, I don’t know, 
but I could find out for you very quickly. 

Trial Examiner Denham: It is not material. 

Q. (By Mr. Reyman) Turn back now to Board’s Exhibit 
6, your letter of July 21,1943, Mr. Schweitzer. 

After you had prepared a draft of that letter did you sub¬ 
mit it to counsel with a request for opinion? A. Yes, I did. 

Q. And to w T hom did you submit the draft? A. Well, I 
submitted it to my brother who is an attorney, to Mr. Plaut, 
w T ho is an attorney, and to you. 

Q. Mr. Plaut is generally the attorney for the company? 

A. That’s right. 

317 Q. And Mr. M. Peter Schweitzer is also a lawyer? 

A. Yes. 

Q. And I understand you say you submitted it to me? 
A. That’s right. 
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Q. And after submitting the draft to counsel, did you 
make any changes in the original draft? A. Yes, I did, 
there were one or two things that I remember on your ad¬ 
vice I took out of the letter that was written to the em¬ 
ployees. 

Q. And with that minor change, the letter went out with 
the approval of counsel? A. That is correct. 

Q. Did you at any time after January, 1943, yourself 
speak to any of your employees other than your executive 
and administrative employees in connection with union or¬ 
ganization ? A. I did not. 

Q. Do you know whether or not any of your administra¬ 
tive or executive employees spoke to any employee about 
union organization other than the instance mentioned here 
in connection with Mr. Dixon? A. Not to my knowledge. 

Q. And your instructions were that they were not under 
any circumstances to discuss the matter with employees? 
A. That is correct, either pro or con. 

Q. And so far as you know your instructions were 
318 adhered to? A. That is correct. 

Q. And this letter, Board’s Exhibit 6, was sent out 
after due deliberation, and that is the only expression of 
opinion so far as you know? A. That’s right. 

Q. That was made by the respondent in connection or 
any statement made in connection with any letter, is that 
right? A. That’s right. 

Mr. Reyman: That is all. 

Cross Examination 

Q. (By Mr. Rotolo) Mr. Schweitzer, you testified on di¬ 
rect examination that you keep yourself advised on the laws 
and regulations of the National Labor Relations Board? A. 
That’s right. • 

Q. And that you are familiar with the National Labor 
Relations Act? A. In a general way. 

Q. It came to your knowledge that there was a union 
movement in your Elizabeth plant about the time of the 
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first meeting of the union, isn’t that right? A. That is cor¬ 
rect. 

Q. Incidentally, how did you know there was a meeting 
of the union? A. I was informed by Mr. Mintz. 

319 Q. And you say that prior to that time you had 
heard that there were cards being distributed in the 

plant ? A. Not prior to that time, after that time. 

Q. Oh, after that time? A. After that time. 

Q. And you wanted to investigate the matter, is that 
right? A. I wanted to know whether the cards were ac¬ 
tually being distributed in the plant proper, yes. 

Q. Did you have a rule of the company that union cards 
could not be distributed in the plant? A. No, I didn’t have 
any rule because the matter had never come up before. 

Q. You just called in Mr. Lombardi to find out about that 
matter of the distribution of cards, is that right? A. That 
is correct. 

Q. Did you call anybody else in? A. No, that is the only 
time I called anyone in. 

Q. Did you call Miss Mazur into your office in connection 
with union cards? A. I did not. 

Q. Did she come to your office for anything connected 
with the union? A. No, she did not. 

320 Q. You are sure? A. Absolutely. 

Q. And from your general knowledge of the provi¬ 
sions of the National Labor Relations Act and your general 
familiarity with our regulations you decided that you wanted 
to make a letter up or to compose a letter to your employees 
which would express your opinion on the matter of union 
organization in your plant, isn’t that correct? A. I would 
not put it exactly that way. If you allow me to change the 
phraseology a little bit. 

Q. All right. A. I wanted to present the facts in regard 
to the policy of the company towards its employees in the 
past. 

Q. You were convinced from the knowledge you had of 
our Act that this was an expression of opinion under the 






260 

freedom of speech provision of the Constitution, isn’t that 
so? A. That is correct. 

Q. And you sat down and composed a letter? A. That is 
correct. 

Q. And you did testify yesterday that in composing that 
letter you used some of the material in the letter that was 
used by the American Tube Bending Company, is that right ? 
A. That’s right. 

Q. As a matter of fact you took some of the paragraphs 
of that letter word for word and placed them in your 

321 letter, is that right? A. That is correct. 

Q. That letter struck you as being particularly 
applicable to the situation in your plant, is that right? A. 
That is correct. 

Q. And then you submitted that letter to your brother, I 
believe you said, first? A. Yes, he is in the same office with 
myself. 

Q. And you asked him whether that would be all right 
under the freedom of speech provision? A. That is cor¬ 
rect. 

Q. Did he make any changes or take anything out? A. 
I don’t think he did, no. 

Q. Then you submitted it to Mr. Plaut, another attorney? 
A. Yes. 

Q. Is he the regular attorney for the company? A. Yes, 
he is on a retainer basis with us. 

Q. You submitted your manuscript copy to him? A. Not 
the manuscript copy; it may have been a typewritten copy, 
I imagine I must have had two or three copies at that time. 

Q. Did you make any deletions from your letter? A. If 
he did I don’t remember it. 

Q. And finally you submitted it to Mr. Reyman? A. 
That’s right. 

322 Q. He would be the Court of Appeals on a thing 
like that? A. That’s correct. 

Q. And did Mr. Reyman make any change in your copy? 
A. Yes, he did. 
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Q. Do you recall what the changes were ? A. No, offhand 
I don’t. He did not make the changes in the wording of 
anything as far as I can remember. He simply told me to 
leave out one or two sentences that I may have had in 
there. 

Q. And he told you to leave them out because those provi¬ 
sions might not be as clearly in the provisions of free 
speech as the provisions in the document? A. That’s right. 

Q. You wanted to be very careful that you did not vio¬ 
late the National Labor Relations Act? A. Of course. 

Q. And yesterday you stated that you had contemplated 
making up such a letter for quite some time, is that so? A. 
Yes. 

Q. As a matter of fact you had contemplated sending the 
letter some time back in March when you first learned about 
the union movement, is not that so? A. I did not contem¬ 
plate sending the letter; I contemplated sending the letter 
out some time prior to the election. 

Q. Y’ou did not know there would be an election 
323 until the Board ordered an election in July, did you? 

A. That’s right, that’s why I did not bother with 
the letter. 

Q. But when the Board ordered an election that made 
you make up your mind to send such a letter? A. That’s 
correct. 

Q. You don’t recall the parts that Mr. Reyman advised 
you to delete from the letter? A. No, I don’t. 

Q. You decided after your conversation with Lombardi 
that the matter of the distribution of the union cards was 
not serious enough to warrant a further investigation, is 
that right? A. Not a further investigation, but a notice 
b$ng put up by myself to the effect that cards should not be 
distributed. In other words, I just decided the matter was 
not important enough whether the cards were distributed 
at the plant or not. I did not want to make an issue of any¬ 
thing like that. 
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324 Q. You say you gave instructions to George Mintz 
to see to it that your supervisory employees did not inter¬ 
fere with the union movement? A. That’s right, and I can 
amplify that a little bit, if you would like. 

Q. No, I just asked you whether you gave him such in¬ 
structions. A. All right. 

Q. And you left the carrying out of that instruction to 
George Mintz, is that right? A. That’s correct. 

Q. Coming down to the conversation you had with Mul- 
herin, you were surprised to know there were some em¬ 
ployees in your plant that felt they could not approach you 
individually, is that right? A. Very much so, yes. 

Q. Hadn’t you already consulted with your employees 
prior to that time? A. Certainly, but I didn’t know that 
there were employees in my organization who thought they 
could not come to my office. 

Q. Isn’t it a fact that back in January, when a petition, 
or some committee, rather, came in to see you about a 
grievance they had, you sent Mr. Mintz out to select the 
committee to discuss things with you? A. No, sir, 

325 that is not a fact. I told Mr. Mintz to tell the em¬ 
ployees to choose their own committee. 

Q. Well, you did discuss matters with your employees 
back at that time, isn’t that so? A. Of course. 

Q. Why should you be surprised, what made you feel sur¬ 
prised at the time that Mulherin, or the time, rather, that 
Gartner informed you there were men in his department 
that felt aggrieved that they could not see you? A. What 
do you mean, why was I surprised? 

Q. Isn’t it a fact that the committee had consulted wdth 
you a month or two before Mulherin had this conversation 
with you? A. Mulherin was not in the department in con¬ 
nection with the committee vou are talking about. 

Q. I understand that the committee that came in to see 
you represented all production and maintenance employees. 
A. No, that is not correct. That may have been testified, 
but it is not correct. 
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Q. At any rate, Gartner informed you generally of this 
dissatisfaction that the men could not see you, and you 
asked Gartner to send in— A. To send in somebody whom 
he thought was one of these men, that’s right. 

Q. And Mulherin was picked out as the example 

326 of a man who was dissatisfied because he could not 
see you? A. Yes, he thought he could not see me at 

any time that he wanted to. 

Q. He was also picked out as a man who, as you 
say, might hold opinions improper to what you thought— 
A. Did I say that? 

Q. Yes. A. When did I say that? 

Q. You testified that. 

Mr. Eevman: I would like to know that, too. 

Trial Examiner Denham: I don’t recall that testimony. 

Mr. Rotolo: I do distinctly recall, and I have his words 
exactly in my notes, that he said he was one of the men 
that might have opinions improper. 

Trial Examiner Denham: Can the reporter go back 
and find that testimony? 

(The record was read, as follows: 

“And Mulherin came to the office, and I had never met 
Mulherin before, and I was glad he came up, because I 
realized this fellow could have opinions that were improper, 
due to the fact that he hardly knew me.”) 

The Witness: Oh, by “opinions”, I simply meant ideas 
of the relationship between management and the em¬ 
ployees. Do you want me to answer? 

Mr. Rotolo: No, you have answered it. No 

327 further questions. 

Trial Examiner Denham: Anything further? 

Mr. Reyman: You indicated yesterday, Mr. Trial Ex¬ 
aminer, that you had one or two minor questions, and I 
thought perhaps that might be taken care of now. 

Trial Examiner Denham: Do you recall which parts of 
that letter were listed verbatim on the “American Tube 
Bending Company” letter? 
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The Witness: Not without comparing it. I may be able 
to, but I am afraid I might be mistaken. 

Trial Examiner Denham: Well, let me just refer you to 
that. 

The Witness: I believe the sentence here we were talk¬ 
ing about yesterday w T as taken from that letter. 

Trial Examiner Denham: Referring to the top para¬ 
graph on Page 4 of the exhibit? 

The Witness: Yes. 

Trial Examiner Denham: Winch contains the language, 
“It bears directly on your welfare and those dependent on 
you ’ ’ ? 

The Witness: Yes, sir. 

Trial Examiner Denham: Then I call your attention to 
the letter which was involved in the American Tube Bend¬ 
ing Company case, which is set out in full in the Labor Re¬ 
lations Reporter of April 19th, 1943, and I have marked 
the paragraph of the American Tube Bending Corn- 
328 pany letter which is comparable to the paragraph 
you just mentioned. 

The Witness: That is taken from that? 

Trial Examiner Denham: Taken verbatim from that. 

The Witness: Taken verbatim from that, that’s right. 

Trial Examiner Denham: Wlien you wrote that part of 
the letter, did you give particular consideration to the exact 
meaning of the words that were used in that paragraph 
which you copied? 

The Witness: Well, I tried to be very careful in writing 
this letter not to have any meaning in it that could be mis¬ 
construed. 

Trial Examiner Denham: What I am getting at is this: 

In this particular situation, the company is charged with 
going beyond the permissible limits of the National Labor 
Relations Act in writing this letter, on the theory that the 
waiting of such letter is coercive in nature. Of course, they 
have dwelt on similar letters in a couple of recent cases, 
and the American Tube Bending Company case in particu¬ 
lar, and have commented on the fact that under all the cir- 
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cumstances, the American Tube Bending Company letter 
does not seem to be coercive, per se, unless such letters are 
under the protection of the First Amendment, unless there 
is something there which, under all the background and cir¬ 
cumstances, is understood by all the employees to be 
coercive. 

Now, in your letter you have this peculiar lan- 

329 guage, which we dwelt upon yesterday: 

“It bears directly on your welfare and that of 
those dependent upon you.” 

The Witness: That’s right. 

Trial Examiner Denham: I am just wondering when 
you wrote that what you meant by it. What were you driv¬ 
ing at, how did it bear upon his welfare, and upon the wel¬ 
fare of those dependent upon him? 

The Witness: That is what I want to get clear. Let me 
put myself in the position of an employee. I was sure that 
the union was presenting its side of the story without any 
difficulty. I wanted to present mine within the law, of 
course, and naturally I wrote this letter. 

When an employee read this letter, this is what I wanted 
him to do, I wanted him to think about what he read in this 
letter and decide for himself whether I was telling the truth 
in what I said in this letter, and on the basis of what he 
thought of the facts presented in the letter, plus what he 
knew about the past history of the company and the his¬ 
tory of his fellow employees with the company, compare 
whether he thought his future welfare with the company 
would be better under union sponsorship or under, let’s 
say, the company’s sponsorship. 

Now, to that extent, I think it was important to him, or 
rather, I would like to say to that extent his welfare 

330 depended upon the election. 

Trial Examiner Denham: You having in mind, 
then, I take it, that it was a matter for him to determine 
as to whether, under the pressure of collective bargaining 
through a union, the results obtained by negotiation with 
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the company would be more beneficial or greater than the 
results which the company had voluntarily given him, is 
that correct? 

The Witness: That is correct, and to judge the future 
by what the company had done in the past, and as far as 
those dependent upon him are concerned, anything that 
concerns the worker, whether it is his health, working at 
the plant, or money, naturally those dependent upon him 
are affected by that. 

Trial Examiner Denham: You sat through this entire 
hearing, I believe, didn’t you? 

The Witness: Yes, I did. 

Trial Examiner Denham: You heard a lot of testimony 
about comments that were made concerning the possibility 
of losing some of these benefits. 

Mr. Dixon is a foreman down there and definitely boss 
of his department, isn’t he? 

The Witness: Yes. 

Trial Examiner Denham: Does Mr. Dixon sit in, or did 
he then sit in, with you in your meetings with Mr. Mintz 
and Mr. Gartner, and Mr. Murphy, when you were discuss¬ 
ing things to be done in the plant? 

331 The Witness: Which things? 

Trial Examiner Denham: Well, any of them. I 
take it you hold formal or informal meetings with the 
supervisors and foremen? 

The Witness: In relationship to the plant management 
or the employees ? The only time Mr. Dixon has ever been 
in conference with me has been in connection with his own 
department. 

Trial Examiner Denham: Have you ever, at any time, 
in your discussions with Mr. Mintz or Mr. Gartner or Mr. 
Murphy or Mr. Dixon, or any group of them, discussed this 
question of the benefits and what w r ould happen if the union 
were in, and the possibility of the union having some effect 
on the benefits received? 

The Witness: No, that has never been discussed, even 
writh Mr. Mintz. 
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Trial Examiner Denham: Nor with anybody else? 

The Witness: Nor anybody else, because, frankly, there 
was nothing to discuss. 

Trial Examiner Denham: Well, I am trying to find out 
the source of this supposition that these men were talking 
about. 

The Witness: I would like to know it myself, because it 
certainly did not come from the office. 

Trial Examiner Denham: As far as you know, 

332 Mr. Mintz did not talk about it, did not originate 
these thoughts? 

The Witness: I cannot speak for Mr. Mintz as far as 
what he said is concerned, but I can say this, I never dis¬ 
cussed with Mr. Mintz what would happen to any of the 
benefits should the union win the election. 

Trial Examiner Denham: I see. That was the question 
I wanted to clear up. That’s all, Mr. Schweitzer. 

Mr. Rotolo: Just one more question, Mr. Schweitzer. 

Q. (By Mr. Rotolo) In other words, as far as you were 
concerned, it w r ould not make any difference at all how the 
election went, these benefits would remain with the em¬ 
ployees at the company’s expense, is that right? A. That 
is not what I said. I said I did not know what I would do. 

Q. You don’t say you would not have taken them away? 

Mr. Reyman: Oh, I object. 

Trial Examiner Denham: That objection is well taken. 

Q. (By Mr. Rotolo) You say you know that the union had 
managed to get their cards signed without any difficulty, 
without any opposition, is that right? A. That’s right. 

Q. So that you wanted to present your side of the case 
to the employees? A. That’s correct. 

Q. And you wanted to raise an issue in the minds 

333 of the employees as to whether you are treating 
them right and giving them the things they needed, 

and there was no need for the union in your plant, is that 
so? A. I did not want to raise an issue, I wanted to present 
certain facts and let them decide for themselves. 
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Q. You say right on the first page of your letter: 

‘‘There will be an election to determine whether you 
want the American Federation of Labor to have the right 
to represent you in regard to wages, working conditions, 
and so forth, or whether you want to continue the way we 
have been doing.” A. That is the issue. 

Q. You presented that issue to your employees? 

Mr. Reyman: I submit, Mr. Examiner, that is a matter 
of argument. 

Trial Examiner Denham: I think so, too. I don’t think 
anything is to be gained by arguing the matter. 

Mr. Rotolo: I think that these matters that were raised 
by the company in its letters were not issues at all, but 
mere reminders to the employees that certain things that 
were contained in this letter had a significant meaning in 
the mind of these employees. 

Mr. Reyman: Well, that is a matter of argument. 

Mr. Rotolo: And I think it is proper for us to inquire 
as to whether he intended to raise any false issues 
334 by this letter. It is a matter of interpretation, 
probably. 

Trial Examiner Denham: Well, don’t you think the lan- 
gauge of the Second Circuit Court in the American Tube 
Bending Case in describing the letter that was at issue 
there, is rather clear and well put? 

Mr. Rotolo: I might say to Your Honor that the Ameri¬ 
can Tube Bending Case was a stipulated record and had 
only the letter in the case. 

I am asking this witness now, in view of all that has hap¬ 
pened and all that was testified to here, that under those 
circumstances, the raising of these issues in the letter had 
any real importance in his mind and whether they w’ere 
intended to have a definite meaning in the minds of the 
employees. 

Of course, that may be a question of interpretation. 

Trial Examiner Denham: I think so. 

Mr. Rotolo: But I do believe that the state of this man’s 
mind and the intent he had at the time he wrote this letter 
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is a very important thing in this case, because I take it the 
state of a man’s mind, as has been said, is just as much a 
fact as the state of his digestion, and I think one of the 
important issues in the case involving a letter of this type 
is to inquire so that the Board, as an administrative body, 
dealing with labor relations and labor elections, should 
know what the purpose and intent of such a letter was, in 
view of all the surrounding circumstances, and that 

335 is the only object of my inquiry. 

Trial Examiner Denham: I think under the de¬ 
cisions you are pretty well barred from going much further 
on that. 

Mr. Rotolo: I will discontinue. That’s all. 

Trial Examiner Denham: Mr. Reyman? 

Mr. Reyman: That’s all. 

(Witness excused.) 

Mr. Reyman: I will recall Mr. Mintz for a very short 
interrogation. 

George Mintz recalled as a witness on behalf of the Re¬ 
spondent, and having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

Direct Examination 

Q. (By Mr. Reyman) Mr. Mintz, you heard some inti¬ 
mation that you gave instructions concerning the selection 
of a committee? A. Yes. 

Q. Did you instruct anyone as to who should constitute 
the membership of the committee at any time? A. No, I 
did not. 

Q. What actually- A. Let me explain that a little 

further. 

Q. All right. A. Mr. Schweitzer told me he would 

336 like to meet with the committee from the various 
departments in the mill who are concerned with this 

petition. The petition came from the machine room sec¬ 
tion of the plant. It was the shift workers. It did not 
involve, to my knowledge, the winding department nor the 
mechanics; it involved merely the production shift work- 
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ers, and I went out to the mill and I spoke to two of the men 
who were, one man was from No. 5 machine room, one man 
was from No. 3 and No. 4 machine room. 

The men who were on at that time, I believe Bob Graham 
was on the No. 5 machine at the time, and I spoke to Bob 
Graham and to the man in the other room and told them I 
would like to have two men from each shift representing 
the machine room department, and the beater room depart¬ 
ment, and I left it to them to decide among themselves who 
was to come up to the office. 

I believe that the following day, I think it was, I asked 
these same men, “Did you get a committee together!”— 
and one of them said, “Well, we are having a little trouble 
getting some of the men to show up, some of them did not 
want to go up to the office.” 

So I said, “Well, we have got to get a few of them. Let 
me know who you have so far and let’s see who else we can 
have come up there to represent the other departments,” 
and I made no definite suggestion; I mentioned, “How 
about Flockhart, do you think he would come up!” 
337 And yes, he was willing to come up, and in that way 
the committee was formed. I did not pick the men. 
I heard Mr. La Salle’s statement that he had been neglected 
but I had nothing to do with the picking of Mr. La Salle 
or anybody else. 

Mr. Reyman: That’s all. 

Trial Examiner Denham: Mr. Rotolo? 

Mr. Rotolo: No questions. 

(Witness excused.) 

Mr. Reyman: We have no further witnesses, and our 
case is completed. 

Mr. Rotolo: No further testimony, Mr. Examiner. 

Trial Examiner Denham: Any motions, gentlemen! 

Mr. Rotolo: I would like to make the usual motion, Mr. 
Examiner, to conform the pleadings to the proof as ad¬ 
duced by the Board in this hearing, not by way of substance, 
but only as to matters of form, insofar as dates and places, 
and so forth. 
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Trial Examiner Denham: Any objection? 

Mr. Eeyman: No objection. 

Trial Examiner Denham: There being no objection, the 
motion will be granted, applicable to all the pleadings in¬ 
volved in the matter. 

Mr. Reyman: I propose to put a formal motion on the 
record. 

Trial Examiner Denham: If you desire to make 
338 it at this time, I will be very glad to reconsider it. 

Mr. Reyman: If the Trial Examiner please, I 
move first the admission of all documents which I may have 
had marked for identification and not admitted. 

Trial Examiner Denham: They will be admitted. 

Mr. Reyman: Secondly, if the Examiner please, I move 
the dismissal of the complaint herein and move for the dis¬ 
missal of the charge, on the ground that the Board fully 
failed to sustain on the facts, first, the allegations of the 
complaint and the other pleadings, and, secondly, as a mat¬ 
ter of law, on all the facts in the case, the Board should 
dismiss the complaint. 

I don’t suppose the Examiner cares to hear extended 
argument on the facts. I am prepared to comment on the 
fact on which I press my motion, and I am prepared to dis¬ 
cuss the law. 

• •••*#•••• 

345 Trial Examiner Denham: Mr. Isard, you were 
not here all of the time. Do you have anything to offer on 
the subject of the union’s objections to the conduct of the 
election and the report of election results, other than what 
has already been introduced in the form of testimony? 

Mr. Isard: Yes, I might sum up my opinion as to the 
reaction of that letter, after contacting the employees. 

Mr. Reyman: Well, I don’t think this is the proper place 
for that. 

Mr. Isard: I have a right to express my opinion, just 
the same as you have a right to sum up. 

Trial Examiner Denham: What I am getting at, Mr. 
Isard, is this: 
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The union is the complainant in the objections to the elec¬ 
tion. It is not the function of Board’s Counsel to prose¬ 
cute objections to the election. It is the function of Board’s 
Counsel to prosecute all the charges contained in the 
complaint. 

346 Now, what I want to know is, does the union have 
anything that you desire to present at this time in 
connection with your objections to the election, other 
than what was brought out by the testimony of these wit¬ 
nesses whom we have heard? 

Mr. Isard: Well, I would move, Mr. Chairman, that the 
election be set aside, and also that the company, under the 
circumstances, if the charges are upheld, that we be de¬ 
clared the bargaining agency. 

Trial Examiner Denham: What I am driving at is this: 
Do you have anything to offer in the way of additional 
testimony, or are you adopting the testimony that has been 
adduced in this complaint hearing in support of your ob¬ 
jections to the election? 

Mr. Isard: We will take the case as presented by the 
Attorney for the Board. 

Trial Examiner Denham: Then I take it you are request¬ 
ing the Board to determine the objections to the election 
on the basis of the facts presented here? 

Mr. Isard: On the basis of the facts presented at this 
hearing. 

• ••••••••• 

360 Trial Examiner Denham: Is there anything 
further? 

Mr. Rotolo: No. 

Mr. Reyman: No, Mr. Examiner. 

Trial Examiner Denham: There being nothing further, 
the hearing is now closed. 

(Whereupon, at 5:00 p. m., October 8, 1943, the hearing 
in the above-entitled matter was closed.) 

• ••••••••• 
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in. 

EXHIBITS. 

Excerpts from Board’s Exhibit No. 1. 

368 United States of America 

Before the National Labor Relations Board 
Second Region 
Case No. R-5539 

In the Matter of Peter J. Schweitzer and American 

Federation of Labor 

Election Report 

Pursuant to the Rules and Regulations of the National 
Labor Relations Board (herein called the Board), the 
undersigned hereby reports that the election heretofore 
directed by the Board in the above-entitled case was con¬ 
ducted in accordance with the notice of election attached 


hereto and with the following results: 

Approximate number of eligible voters 185 

Total ballots cast 172 

Total ballots challenged 19 

Total blank ballots 1 

Total void ballots 1 

Total valid votes counted 151 

Votes cast for the American Federation of 
Labor 48 

Votes cast for (none) 103 


The counting and tabulating were fairly and accurately 
done. Statements to such effect from the observers to the 
election are on file. 

The undersigned finds that American Federation of 
Labor (has not) been designated and selected by a ma¬ 
jority of the employees in the bargaining unit found to be 
appropriate by the Board in its Decision in this proceeding 
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and recommends that the Board (dismiss the Petition for 
Certification filed in this case). 

Dated at New York, New York this 24th day of July, 1943. 

CHARLES T. DOUDS 

Regional Director , 2nd Region 
National Labor Relations Board 

#*•*•*•*•• 

380 United States of America 

Before the National Labor Relations Board 
Second Region 
Case No. 2 C 5235 
Date Filed 9/20, 1943 

In the Matter of Peter J. Schweitzer, Inc. and American 

Federation of Labor 

First Amended Charge 

Pursuant to Section 10 (b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that Peter J. 
Schweitzer, Inc., at 1029 Newark Avenue, Elizabeth, New 
Jersey, employing 225 workers in Paper Products, has 
engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 subsection (1) of said Act, in that 
Peter J. Schweitzer, Inc. did interfere with, restrain and 
coerce, and is interfering with, restraining and coercing its 
employees in the exercise of their rights guaranteed in Sec¬ 
tion 7 of the National Labor Relations Act, as follows: 

From on or about January 1943 to date it has disparaged 
and expressed disapproval of the Union; has interrogated 
its employees concerning their union affiliations; has urged, 
persuaded and warned its employees to refrain from assist¬ 
ing, becoming members of or remaining members of the 
union; has urged, persuaded and warned its employees to 
refrain from engaging in collective bargaining; has urged, 
persuaded, and warned its employees to deal directly with 
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it on wages, hours and other conditions of employment; has 
urged, persuaded and warned its employees not to vote for 
the union at an election to be held by the National Labor 
Relations Board on July 23, 1943; has urged, persuaded 
and warned employees who had become members of the 
union to renounce and* repudiate the union. 

The undersigned further charges that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

Name and address of person or labor organization mak¬ 
ing the charge. (If made by a labor organization, give also 
the full name, local number and affiliation of organization, 
and name and official position of the person acting for the 
organization.) 

Subscribed and sworn to before me this 20th day of Sept., 
1943 at New York City, N. Y. 

VINCENT M. ROTOLO 
Attorney NLRB 

AMERICAN FEDERATION OF LABOR 
Room 805, 972 Broad Street, Newark, N. J. 

By: SAMUEL R. ISARD 
Organizer 
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Board’s Exhibit No. 2. 

408 United States of America 
Before the National Labor Relations Board 

Second Region 
Case No. 2-C-5235 

In the Matter of Peter J. Schweitzer, Inc. and American 

Federation of Labor 

Case No. R-5539 

In the Matter of Peter J. Schweitzer, Inc. and American 

Federation of Labor 

Stipulation 

For the purpose of this proceeding, it is hereby stipu¬ 
lated by and between Peter J. Sch'weitzer, Inc. and the 
National Labor Relations Board. 

Peter J. Schweitzer, Inc., a New York corporation, is 
engaged in the manufacture and distribution of paper and 
paper products and is an employer wdthin the meaning of 
the term as used in the National Labor Relations Act. Said 
corporation operates two plants, one located at Elizabeth, 
New Jersey, and the other one at Spottswood, New Jersey, 
and employs approximately two hundred and twenty-five 
production and maintenance employees at each of the two 
said plants. In addition to production and maintenance 
employees so employed, the corporation employs other per¬ 
sons in clerical, supervisory and other capacities. 

During the twelve months immediately preceding the 
date hereof, the corporation imported raw materials in the 
manufacture of paper and paper products for which it paid 
in excess of $100,000.00, and during the same period of 
time shipped manufactured paper products in inter- 

409 state commerce in amounts in excess of $100,000.00. 

Virtually all of the raw materials used by the cor¬ 
poration in its business were imported into the State of 
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New Jersey from states other than that State, largely from 
Minnesota. Its manufactured products were shipped 
almost entirely to states outside of the State of New Jersey. 

On information and belief, Peter J. Schweitzer, Inc. is 
in commerce and is engaged in activities affecting com¬ 
merce within the meaning of the National Labor Relations 
Act. 


Dated: October 7, 1943. 

VINCENT M. ROTOLO 

Attorney for the National Labor 
Relations Board 

ARTHUR E. REYMAN 

Proskauer Rose Goetz <& Mendelsohn 
Attorneys for Peter J. Schweitzer, Inc. 
by Arthur E. Reyman. 


Board’s Exhibit No. 6. 

428 Telephone Cable Address 

Bigelow 3-5830-1 Schweizkar 

Rector 2-3948 Elizabeth, N. J. 


PETER J. SCHWEITZER, INCORPORATED 
Manufacturers of 

Carbon Cigarette Condenser Papers 

Elizabeth, N. J. 

P. 0. Box 35 

July 21, 1943 


To Our Employees: 

Next Friday will be an important day for all of us. What 
I am about to tell you now I would have preferred to say 
personally, but because of the difficulty of getting all of the 
shift workers together, I am forced to do the next best 
thing and that is to write to you. 
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On Friday there will be an election to determine whether 
you want the American Federation of Labor to have the 
right to represent you in regard to wages, working condi¬ 
tions, etc., or whether you want to continue the way we have 
been doing. Your Company recognizes the right of every 
employee to join any union that he may wish to join and 
such membership will not affect his position with the Com¬ 
pany. On the other hand, we feel that it should be made 
clear to you that it is not necessary for you to join any 
labor organization if you do not want to. This election will 
be by secret ballot. No one can possibly find out how you 
vote. The election will be decided by the majority of those 
voting, so BE SURE TO VOTE, even if it happens to be 
your day off, or you are on vacation. 

Some of you may wonder if the fact that you signed some 
card distributed by the union requires that you vote 
429 for the union. The answer is no. You have the right 
to vote exactly as your conscience tells you to at the 
time that you are voting. Let me repeat again. The ballot 
is secret and no one can possibly know how you voted. 

I do not know what you have been promised by others. 
I do know that for over twenty years we have enjoyed the 
most pleasant relationship with our employees. As A1 
Smith used to say, “Let’s look at the record.” 

YOUR WAGES: It is our policy to pay higher wages 
than the average of the companies engaged in the same line 
of business as we are. This we are doing and will continue 
to do as long as it is possible. 

EMPLOYEE BENEFITS: All employees working for 
this Company are receiving the following benefits: 

Life insurance. 

Pension trust (covering employees with us at least five 
years.) 

Sickness and accident benefits. 

Hospitalization and medical and surgical insurance for 
themselves, their wives and their children. 

Vacation with pay. 
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Christinas bonus. 

Emergency loans (without interest). 

All of these are paid for entirely by the Company. 

Check up with your friends who are working for other 
companies which may or may not have a union and 

430 see whether they are getting all these benefits and 
in cases where they may be getting some of them, do 

they have to pay for them in part or in whole? 

Talk with your fellow employees who have been "with the 
Company for some time. Ask them whether they had to 
fight for wage increases, or whether it has been the practice 
of the Company to give these voluntarily. Ask them what 
happened in 1932 during the depression when, rather than 
lay many of them off, they were kept on, even though the 
work they did was not necessary. What has happened in 
the last few months when a paper machine was shut down, 
due to boiler or other changes? Were the men laid off, or 
did we keep them busy, although we could have saved money 
by laying them off? How about the 7% increase that we 
put into effect just before the wage freeze? Did we have to 
do this, or were we thinking of our employees and the fact 
that the wage freeze might stop any increase? 

Everything that we have ever done for our employees 
has been done without fuss or fanfare, but I do feel that 
this is the time to talk about these things. Ask yourself 
whether you honestly think that any one or any union could 
have done as well or better for you, or could have had vour 
interests more at heart than we have. 

431 One more thing I would like to suggest. This is 
an important election. For many of you it may be 

the most important election you will ever vote in. It bears 
directly on your welfare and those dependent on you. The 
war has given us all many new problems—problems that 
make us nervous and jittery. Don’t let your thinking be¬ 
come warped, because of these problems. Remember that 
your Company is not responsible for higher food prices, 
wage freeze, or rationing. Think clearly of those things 
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your Company is responsible for and ask yourself if it has 
met them properly. 

And now I’ll close with this promise. In the past your 
Company has tried to play the game honestly, fairly and 
always with the welfare of its employees in mind. What¬ 
ever the election on Friday decides, your Company will still 
continue to play the game, knowing that your interests and 
our interests are exactly the same. 

PETER J. SCHWEITZER, INC. 

/s/ Louis Schweitzer 

President 

*•••#•#••• 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 8698 


Peter J. Schweitzer, Inc/, 
Petitioner, 

v. 

National Labor Relations Board, 
Respondent. 


Petition for Review of an Order of the National Labor 

Relations Board. 


REPLY BRIEF FOR PETER J. SCHWEITZER, INC., 

PETITIONER. 


POINT I. 

THE BOARD’S BRIEF, AS DOES ITS DECISION AND 
ORDER, ATTEMPTS TO NULLIFY THE EFFECT 
OF THE DECISION OF THE UNITED STATES SU¬ 
PREME COURT IN NATIONAL LABOR RELA¬ 
TIONS BOARD v. VIRGINIA ELECTRIC & POWER 
CO., 314 U. S. 469. 

The Board’s brief, like its decision, seeks to sustain itself 
by a discussion of alleged facts which are either non-exis¬ 
tent or wholly unsupported by the evidence—all as part of 
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the Board’s persistent policy to circumvent the decision of 
the United States Supreme Court in the Virginia Electric 
<& Power Co. case. The Board admittedly can distinguish 
the decision in the Virginia Electric <£ Power Co. case, de¬ 
termining that a letter to the company’s employees is pro¬ 
tected by the First Amendment to the Constitution, only 
by showing a complex of anti-Union background. But in 
this case, the Board cannot and does not claim the slightest 
iota of proof of any acts such as those which have consti¬ 
tuted coercive conduct in earlier cases, viz., discriminatory 
discharges of employees, management’s urging employees 
to repudiate union organization, management’s holding of 
employee meetings at which management spoke disparag¬ 
ingly of the union, management’s solicitation of employees 
to join a company union, management’s posting of anti¬ 
union handbills, management’s vilification of the union 
leadership, management’s announcement that it would 
never sign a union contract or meet the union’s demand, 
and the like. In short, the Board cites a plethora of au¬ 
thorities, none of which have relevance to this case. 

The irrelevance of the authorities cited by the Board be¬ 
comes manifest when it is realized that not a single case, 
decided after the decision in the Virginia Electric <& Power 
Co. case, supra , was cited by the Board, or exists, where it 
was held that such a letter in and of itself constitutes an 
unfair labor practice. Every case cited was either decided 
before the decision in the Virginia Electric <& Power Co. 
case or involved a complex of anti-union activities. The 
only cases decided after the Virginia Electric <& Power Co. 
case which did not involve such a background of anti-union 
activities, were the American Tube Bending Co. case (134 
F. (2d) 933) and Edward G. Budd Manufacturing Co. v. 
National Labor Relations Board (C. C. A., 3d) May 12, 
1944), in both of which cases the court held for the em¬ 
ployer. 

Though attempting to evade and obscure that simple 
issue, the Board’s brief demonstrates that it recognizes that 
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without proof of a background of anti-union conduct the 
latter cannot be held to constitute an unfair labor practice. 
Thus, the core of the Board’s brief is devoted to an effort 
to create such background of anti-union activity. The 
trouble with the Board’s brief, as with its decision and 
order, is that it ignores the uncontradicted evidence and 
again attempts to base its conclusion upon the mere fact 
that Petitioner had a fine and unblemished history of labor 
relations, during which it had set up for the employees a 
pension system, life insurance coverage, sickness and acci¬ 
dent benefits, hospitalization and medical and surgical in¬ 
surance, vacations with pay, Christmas bonuses, and emer¬ 
gency gifts and loans. 

These benefits had been in effect for many years. Of 
course, the employees were interested in them. Nothing 
could have been more natural than that employees ques¬ 
tioned the supervisory and administrative employees of 
Petitioner concerning them. Actually some employee or 
other would inquire about the insurance benefits or the hos¬ 
pitalization benefits or the like virtually every day. (Joint 
App. 240) 

But these conversations concerning benefits constitute 
the only unfair labor practice claimed by the Board as to 
five of the six employees produced as witnesses by the 
Board. And such claim is made by the Board in the face 
of the uncontradicted testimony of these same witnesses 
that their conversations with their supervisors concerning 
benefits were casual, personal and involved no attempt on 
the part of the supervisor to coerce, intimidate or influence. 
The subject matter of the conversations—benefits—existed 
for years prior to any union activity; the interest in that 
subject matter had likewise long predated the organiza¬ 
tional campaign; the conversations concerning that subject 
naturally and normally arose from the subject itself; and 
those conversations were casual, personal and man to man 
and not intended to be nor were they coercive. Accord¬ 
ingly, it must be evident that the mere existence of the sys¬ 
tem of benefits constitutes the basis of the Board’s charge 
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that there was an unfair labor practice, since the conversa¬ 
tions concerning the benefits were but a natural and vir¬ 
tually necessary result of the existence of the benefits. 

*> w 

As to these five Board witnesses who testified to casual 
conversations concerning benefits, one (La Salle) had no 
conversation with any supervisory employee; two (Mazur 
and Louzouskas) were asked, out of the natural curiosity 
of their foreman, whether an attempt was being made to 
unionize the plant; one (Lombardi) was asked whether he 
was distributing union cards on company time; and the 
fifth (Kehoe) had no discussion concerning the Union. 
From this evidence, or lack of it, the Board attempts to 
justify a finding that there was a background of anti-union 
activity. 

The only witness produced by the Board who even at¬ 
tempted to give any evidence concerning anti-union con¬ 
duct, was Mulherin, and his testimony concerned a single, 
isolated incident. In our main brief -we pointed out that 
the Trial Examiner did not regard Mulherin as an impres¬ 
sive witness; that this fellow employees, including the em¬ 
ployee in charge of the organizational campaign, had no 
regard for him; that he was fired for insubordination about 
a month before the election was held; that his story was 
inherently improbable and refuted in detail by a witness 
whose veracity was not questioned. The Board comments 
upon none of these factors in its brief, nor does it urge that 
this single, isolated incident, even if believed to have oc¬ 
curred, is ground for setting aside the election. 

Accordingly, analysis of the Board’s brief merely serves 
to confirm the conclusion which its decision and order make 
inevitable—that confronted with the necessity of finding an 
anti-union background and a complex of anti-union activi¬ 
ties, by virtue of the Supreme Court’s decision in. the 
Virginia' Electric & Power Co. case, the Board proceeded 
to make such finding. Thus, not only is the record barren 
of any credible evidence to support the findings, but it is 
significant to note that in the Union’s objections to the Elec¬ 
tion Report, the sole complaint was the letter and that the 
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original charge likewise was based solely on the letter. 
(Joint App. 21) No claim was then made as to any other 
alleged unfair practice. When it was later realized that in 
the light of the Virginia Electric d Power Co. case the let¬ 
ter did not constitute a valid objection, some effort had to 
be made to create some semblance of a complex of anti¬ 
union activities. 

The effort of the Board to justify its finding of coercion 
is likewise illustrated by its tortured interpretation of the 
letter. It is to be borne in mind that the letter itself was 
modelled after the letter approved in the American Tube 
Bending Co. case and that many of the sentences and 
phrases criticized by the Board were exact quotations from 
the letter in that case. The additions and changes in the 
letter were factual statements and not even the Board has 
questioned the truth of any statement contained in the 
letter. 

Accordingly, it must be clear that under the Virginia 
Electric d Power Co. and the American Tube Bending Co. 
cases, Petitioner was not guilty of any unfair labor prac¬ 
tice. 

As stated in the Edivard G. Budd Manufacturing Co. 
case, supra: 

“Accordingly, it is our opinion that it was not the 
intention of Congress in the Labor Act to forbid an 
employer from expressing opinions as to labor unions 
or as to anything else so long as his expressions do not 
constitute, or contribute to, acts or threats of discrim¬ 
ination, coercion or intimidation in denial of his em¬ 
ployees’ free and untrammelled exercise of their rights 
as guaranteed by the Act. 

(<• •*•*•*•* 

“We are unaware of any case where slight sugges¬ 
tions, standing alone, have been held sufficient to sus¬ 
tain even a finding of unfair labor practices. * * V’ 
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POINT n. 

THE BOARD’S BRIEF DISTORTS THE FACTS. 

It is, of course, the privilege of the Board to attempt 
to circumvent the decision of the Supreme Court in the 
Virginia Electric <2 Power Co. case or to limit the appli¬ 
cation of the fundamental principle there enunciated. How¬ 
ever, such attempt, it is respectfully submitted, should be 
based on principle and not upon any improper presenta¬ 
tion or consideration of the facts in any case. 

It is believed that, in addition to its disregard of the 
uncontradicted testimony of its own witnesses, as demon¬ 
strated in Point “I”, the Board has improperly stated the 
facts in its brief herein. A few instances will suffice to il¬ 
lustrate such impropriety. 

On page “3”, the Board states that Petitioner intimated 
in its letter that the employees “were morally obligated 
to repay petitioner’s past generosity by voting against the 
Union”, and in the same sentence the Board states that the 
letter “conveyed to the employees the suggestion that if 
they disregarded this asserted obligation they would be 
placing their employment benefits in jeopardy”. These 
statements find no support in the letter or in the record. 

On page “10”, the Board states that “apprehension that 
the Union’s success would bring petitioner’s generosity to 
an end * * * became prevalent among the employees in the 
mill”. The only support offered for this statement of sup¬ 
posed fact is the Board’s own decision and order. 

The unfairness of the Board is typified by the remainder 
of the first paragraph on page “10”. There the Board dis¬ 
cusses conversations had by LaSalle with two other em¬ 
ployees. Objection was duly made at the hearing to the 
admission of testimony concerning these conversations 
with these two employees. The Board’s counsel took the 
position that he would prove that these two employees 
were supervisory and representatives of the management. 
The Trial Examiner ruled that if such employee’s status 
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“is not such that he could be said to be a representative 
of management, then it would have to be disregarded”. 
(Joint App. 191) In his report the Trial Examiner found 
that such employees were not representatives of manage¬ 
ment and the Board also so found in its decision and report. 
There can be no question, therefore, that such testimony is 
to be disregarded and cannot be considered part of the 
record. Nevertheless, the Board proceeds in its brief to 
quote from said conversations in order to create a back¬ 
ground of “fear” among the employees that they would be 
deprived of their benefits. 

On page “11”, the Board states that the employees could 
not fail to discern in the letter “aruintiiaEtion that* selec¬ 
tion of the Union as their bargainin^repjlsentatfre would 
place the benefits they enjoyed in jedfcrcq^^Heije, "again, 
a statement is made which finds no support in the record. 
There is not a single word in the letter wtiich in any way 
indicates that the benefits would be withdrawn. 

In its footnote on page “12”, the Board finds that the 
Petitioner put into effect a wage increase on the day, a few 
years previous, after a union organizer appeared at the 
plant, and concludes that this was designed to emphasize 
that Petitioner was prepared to utilize its economic re¬ 
sources to forestall collective bargaining. Is it possible 
that any tribunal, judicial or administrative, can rely on 
the testimony upon which such statement and reasoning 
are based? The Board’s witness himself expressly testi¬ 
fied that the “facts pertaining to this movement are not to 
my knowledge”. (Joint App. 206) Actually, Petitioner 
put through five general wage increases during the period 
in question, and is it to be believed that it put through a 
wage increase the morning after an organizer appeared at 
the plant. Even a cursory acquaintance with business man¬ 
agement would reveal this to be ridiculous. The Trial 
Examiner, himself, observed (Joint App. 223) that it is 
just as believable that a union organizer came in when he 
learned that a wage increase was to be granted. 
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On page “13”, the Board places in quotation marks “to 
their full appreciation and gratitude”, giving the infer¬ 
ence that this was quoted from the letter. Actually, it W’as 
quoted only from the Board’s own decision and order. 

Again on page “15”, the word “loyalty” is placed in 
quotation marks as though quoted from the letter, when, in 
actuality, it was quoted only from the Trial Examiner’s 
report. 

So, too, the manner of citation of authority by the Board 
is unfair. It cites a multitude of cases for propositions 
not supported thereby. For example, it cites the J. H. 
Heinz Co. case on page “14” in support of the proposition 
that inl^yy:ogati(J!*tef eii^oyees about their union affiliation 
constituW^coe^iM. ^Tually, in that case, the court found 
that t fl3jj^ nffig]Jit]^frraided its employees for attend¬ 
ing unromjn^tiife, 'jflyeatened discriminatory discharge, 
urged fenyffioyeesfo pslfiate the union organization, called 
employee meetings at which disparaging speeches concern¬ 
ing the Union were made, and solicited employees to join 
the company’s association. 

It is respectfully submitted that these practices are in¬ 
dulged in in a desire to accomplish the nullification, in ef¬ 
fect, of the doctrine established in the Virginia Electric & 
Power Co. case and reenunciated in the American Tube 
Bending Co. and Edward G. Budd Manufacturing Co. cases. 
Obviously, that principle wdll be without practical effect or 
application if all the Board has to do is to follow the tactics 
employed by it in this case. 

Respectfully submitted, 

Arthur E. Reyman, 

Attorney for Petitioner. 

Of Counsel: 

Burton A. Zorn,, 

Roy Plaut, 

Homer Hendricks, 





